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Foreword

Diversity is an issue of great importance, as is increasingly ap-
parent to every citizen. It is even more so for someone whao has
been involved in politics for decades, as | have. In all my years of
intense activity as Federal Minister and President of the German
Federal Parliament, in my various academic pursuits, and also in the
context of my missions for the OSCE and the UN Global Commission
on International Migration and especially recently in my capacity as
Chair of the EU High-Level Expert Group for Integration of Ethnic
Minorities, | have always maintained that minorities and the way we

perceive them are a critical challenge for European societies.

The issue of “diversity” comprises the phenomenon of migration
as well as the minorities that have traditionally resided within cur-
rent EU territory, of which there are well over a hundred. Moreover,
European diversity also pertains to indigenous peoples like the Sami
and involves the social inclusion of groups that differ from the ma-
jority in other ways, such as their sexual orientation. In short, di-
versity is a multifaceted topic, complex and thus elusive. Nonethe-
less, the two authors of this book have successfully treated the sub-
ject in concise, comprehensible language in order to reach a wide
audience. Using a keyword-based format, it presents the various

concepts of the European minority debate alphabetically, from A for
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“Autonomies” to Z for “Zero Tolerance”. Each abstract concept is
iltustrated with concrete case studies. Summaries and mnemonic
devices are provided for the reader at key points in each chapter,
offering a reading experience that is informative and compelling for

each and every reader.
The expert authors succeed in highlighting the complexity of
Europe’s diversity while at the same time cutting through the Euro-

pean debate, which should be helpful in accommodating diversity

within unity.

| wish you a rewarding reading experiencel

Dr. Rita Siissmuth



A LEGAL-POLITICAL COMPENDIUM LEADING FROM A-Z 11

Preface

This book is called ABC and it is an ABC, nothing more, and
nothing less. As such, it has 26 entries and is organised in a modular
fashion, making it a quick read. it is not exhaustive, but stimulat-
ing, not academic in depth, but connective in width. The entries
cover various topics pertaining to minority protection in Europe with
special attention devoted to the traditional, or so-called “national”
minorities, while immigrants, indigenous peoples, homosexuals and
transsexuals, as well as linguistic and religious minorities are also
part of the discourse. The many cross-references placed within pa-
rentheses (— keyword) highlight the connections, making the big

picture visible.

The book was first published in German by Béhlau in 2010. In
2011 around 200 persons joined us at the official presentation of the
book in the Austrian Parliament and since then we have received a
lot of positive feedback. Martha Stocker, Vice President of the Fed-
eral Union of European Nationalities (FUEN) even went so far as to
say “this small book is big enough to be read by as many persons as

possible - we have to make it available in English!”,

Eighteen months later we want to express our gratitude for this
friendly reception and table an English translation of the book. This
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was made possible due to the commitment of the Autonomous Re-
gion Trentino-Siidtirol. This English version has been largely updated
to May 2012. We hope the English version will also find an inter-
ested readership sharing with us the curiosity to understand how we
can preserve both unity and diversity in today’s European societies.
The views we express here are purely personal and can in no way be

attributed to our respective employers.

Gabriel N. Toggenburg
and Giinther Rautz

Vienna and Bozen/Bolzano, May 2012
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Autonomies:
Europe's Prime Examples

Autonomy is a kind of magic word, suggestive of harmony. Re-
garding minorities, there is a distinction between territorial and
cultural autonomy. Cultural autonomy includes the protection and
promotion of languages, religions and traditions of minorities that
are dispersed rather than residing within a compact, territorially-
defined area. Cultural autonomy allows a religious or ethnic com-
munity to independently organise its politico-cultural life through
specially selected bodies of self-government. Territorial autonomy,
on the other hand, applies te a minority residing in its traditional
territorial area, which in addition to self-administration provides a
limited amount of legislative power over the respective territory.
This status grants the minority the right to govern its own affairs in
its region, where it usually constitutes the majority, (so-calied “in-
ternal self-determination”). It must, however, be stressed that no
full sovereignty is associated with a territorial autonomy. Ideally,
such an autonomous regime is secured in the national constitution,
so that it cannot be revoked by simple legislation. In contrast to
cultural autonomy (which has been introduced in only a few Euro-
pean countries such as Estonia, Slovenia and particularly in Hungary
in the form of self-government corporations), there are a variety of
functioning territorial autonomies in Europe - most of them the re-
sult of lengthy negotiations following militant confrontations.

The Aland Islands and South Tyrol - Europe’s Flagships of Auton-
omy

Territorial autonomy was first introduced on the Aland Islands,
in Finland. The archipelago, located between Finland and Sweden,
now has approximately 27,000 Swedish-speaking Aland inhabitants
(— What is a “Minority”?). After the fall of czarist Russia in 1917,
Aland was denied the right to self-determination when the archipel-
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ago was annexed by the newly-formed nation of Finland, which re-
jected Aland’s wish for reunification with Sweden. The compromise
provided by the League of Nations stipulated that Finland grant
Aland self-government backed by extensive protection measures as
well as a neutrat, demilitarized status. Following the Second World
War, the autonomy was significantly reformed in 1951, and again in
1991. In addition to previously existing special rights restricting land
purchases and commercial activities by non-Alanders, 1951 saw the
creation of a regional citizenship as well as Aland’s own flag and
postage stamps as “national” symbols. With the 1991 reform, addi-
tional powers were transferred from the national level to Aland,
and sufficient knowledge of the Swedish language was made a pre-
requisite for regional citizenship acquisition.

Swedish is the official language of the Aland Islands, and the
sole language of instruction in public schoois. Documents and other
official acts by Helsinki must be translated into Swedish. The small
number of Alanders who speak Finnish as their mother tongue (5% of
the population) are allowed to use Finnish in court, as well as in all
correspondence with the public administration. Regional citizenship
is required for the exercise of political rights, such as the active and
passive voting rights. The islands have their own legislative assem-
bly and a regional government. Their territory is a distinct constitu-
ency for election to the Finnish Parliament, with a deputy in the na-
tional parliament in Helsinki assuring its representation at the na-
tional level (- Participation). Laws adopted by the regional legisla-
tive assembly may only be revoked in two cases: by the Finnish
president’s veto in the case of an overstepping of its granted legis-
lative powers or for reasons related to Finland’s domestic or foreign
security. After the 1991 reform and the related transfer of powers,
today only the areas of foreign poticy, customs and monetary policy,
judicial and insurance matters, shipping and aviation routes, consti-
tutional, criminal, civil and tax law remain under control of the Fin-
nish state. All remaining competencies fall to the islands’ autono-
mous authority.
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Despite Finland's foreign policy competence, since 1975 the
Aland Islands have been a member of the Nordic Council, in which
all the Nordic countries and autonomous regions of Denmark are
represented (— Indigenous Peoples). At the EU level, the Aland Is-
lands are represented in the Committee of the Regions (— Organisa-
tions) and enjoy exceptions such as exemption from the customs un-
ion (based upon an additional protocol of Finland’s 1995 accession
to the EU),

Siidtirol (South Tyrol) enjoys a similar degree of autonomy to-
day, which had been a territory of the Habsburg Empire for centu-
ries before being ceded to Italy in 1919 with no regard for its right
to self-determination. Before the First World War, 93 percent of the
South Tyrolean population were German (and just 4% Ladin and 3%
ftalian). This ratio was actively altered through massive fascist re-
pression under Mussolini: Today, the 500,000 inhabitants of the
Province of Bolzano comprise 70 percent German speakers, 26 per-
cent italian speakers and 4 percent speaking Ladin (one of the
Raeto-Romance languages). This reflects years of assimilation
through the prohibition of German language schools and the Italian-
isation of family names as well as the so-called “option” program,
under which German-speaking individuals were forced to choose be-
tween remaining in their homeland and accepting complete Italian-
isation or being settled somewhere in the territory of the Third
Reich (— Zero Tolerance). The tide slowly began to turn in 1946
with the signing of the Gruber-De Gasperi Agreement. These guide-
lines solidified South Tyrolean autonomy under international law (—
Transnational Cooperation).

The blatant non-implementation of the 1948 “First Autonomy
Statute” was met with demonstrations and bombings in the 50s and
60s. South Tyrol came to the world’s attention. When the conflict
between the South Tyroleans and the Italian authorities escalated
to the point of fatalities on both sides, in 1959 the United Nations
addressed the South Tyrol question. Only after this second interna-
tional intervention was the so-called “Paket” prepared: a package
of measures prepared by a mixed commission of Italians and South



16 THE PROTECTION OF MINORITIES IN EUROPE

Tyroleans: the 1972 “Second Autonomy Statute”. Following a 20-
year implementation phase, in 1992 Austria and lItaly officially de-
clared the dispute settled before the United Nations. The still-
standing autonomy statute primarily protects the German and
Ladin-speaking minority, but as a genuine territorial autonomy, it is
also of benefit to all of South Tyrol's language groups.

Unlike the Aland Islands, proportional representation is pro-
vided in the public sector for all three South Tyrolean language
groups (— Quota and Proportional Systems). Introduced in 1972,
this “quota system” was intended to curb the glaring dominance of
the Italian population in public service: Public positions and various
social and financial benefits are distributed proportionally amongst
the language groups. For this purpose, individual membership in one
of the groups is based upon a declaration made in the census {(—
Uncounted). As for the school system, the smaller Ladin group fol-
lows a different model than the two major language groups (— Edu-
cation). This parity-based model assures Ladin-speaking children
equal hours of instruction in the Italian and German languages. On
the other hand, pupils of German or Italian mother tongue attend
separate schools and have only a few hours of instruction per week
in each other’s mother tongues. Due to a lack of second-language
proficiency upon matriculation, this school model has drawn criti-
cism from the population for its divisive potential. Since both Ger-
man and Italian are official languages, a full-fledged bilingual (and
in the Ladin valleys, trilingual) administrative system had to be de-
veloped. The requirement of bilingual language competence in the
public sector is assured by the requirement of a bilingualism as-
sessment test, the so-called “patentino”.

As in the case of Finland, only a few competences are left to
the central state: defence and foreign policy, internal security,
monetary and fiscal policy and civit and criminal law. Unlike
Finland, however, the central government in Rome (since a 2001
constitutional amendment) lacks the power to veto South Tyrolean
provincial legislative acts. Such action requires a case before the
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Constitutional Court, which has the power to resolve such disagree-
ments legally.

Comparing these two oft-cited success stories in autonomy,
South Tyrol stands out as an example of successful conflict resoltu-
tion and the peaceful co-existence of different language groups. Its
territorial autonomy both protects and promotes the Ladin- and
German-speaking minorities as well as the Italian-speaking popula-
tion, which has engendered a strong tocal identity even among ltal-
jans. In contrast, the Aland Islands extensive protection provisions
have led to an almost exclusively Swedish regional identity. Both
regions have assembled the necessary ingredients for what appears
to be a “secret recipe” of success: a comprehensive legal frame-
work governs everyday life and depoliticises delicate questions of
partitioning, prosperity that owes to generous national tax refunds
as well as efficient local government, a broad political consensus for
active autonomy at the local level, the long stretches of autonomy-
friendly governments in Helsinki and Rome, the involvement of in-
ternational organisations like the League of Nations and the UN, the
protective influences of Sweden and Austria, and eventually the
European integration process, which connects regions and states,
making independence movements appear increasingly anachronistic
and dysfunctional.

Spain - A Balancing Act of Autonomy and Independence

When the Franco regime ended in 1975, a process of regionali-
sation began in Spain, which by 1983 had given rise to seventeen
autonomous communities with differently graded systems of auton-
omy. The most extensive of these (Catalonia, Galicia and the
Basque Country) have an ethno-national basis. Increasing identifica-
tion of citizens with their regions, especially the aforementioned
“historic” nations of Catalonia, Galicia and the Basque Country has
also provided a boost to separatist tendencies. While economically
fit Catalonia has secured and expanded its autonomy within Spain,
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in the last 45 years over a thousand people have lost their lives in
the ETA’s struggle for Basque independence.

The historic Basque Country comprises the three provinces of
the present-day Basque Autonomous Community, part of Navarra,
and the Northern Basque Country, which belongs to France. Because
of high immigration during the Franco regime, only a third of the
autonomous community’s two mitlion inhabitants possess Basque
roots and corresponding language competency. Despite the active
suppression of the Basque language, the Basque Country possesses
the most extensive autonomous powers of any region in Europe. Be-
sides full responsibility for domestic security exercised by its own
Basque police force, the Basque country holds the power of taxa-
tion. The proportion of tax revenue to be delivered to the central
government is negotiated annually with Madrid. In contrast, Spain is
responsible only for defence and foreign policy, citizenship and visa
matters, customs and telecommunications, and monetary policy. A
far-reaching autonomy statute adopted by the Basque Regional As-
sembly would have provided for the right to self-determination and
international representation of the Basque Country, but was re-
jected by the Spanish Parliament in 2005.

The quest for a Basque state and the right to self-determination
are in conflict with the Spanish Constitution’s principle of national
unity. Accordingly, Basque society is divided between those in fa-
vour of an even greater degree of autonomy, those who oppose
autonomy altogether, and supporters of immediate independence.
The latter rely on other recent European examples, such as Kosovo
or Montenegro - both newly independent States with even smaller
populations than the Basque Country. Even among the younger
population (which is beginning to rediscover the value of Basque
cultural associations, religious organizations, and sport clubs)
autonomy is widely seen as a transitional phase. The nearly insolu-
ble dilemma for the Basques is that neither maintaining the status
quo nor expanding autonomy within Spain is sufficient to stabilize
the situation. At the same time, the establishment of a regional
citizenship or a voluntary association with Spain (as provided for in
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the rejected autonomy statute) would pose Madrid with the risk of
other autonomous communities following suit. The much-feared
“domino effect” of statehood is thus not only relevant to the Bal-
kans, but also to some EU Member States.

Greenland and the Faroe Islands - On the road to statehood

Greenland and the Faroe Islands enjoy a very extensive territo-
rial autonomy within Denmark. The special status of Greenland is
characterized by its geographic location and the way of life of the
Inuit {— Indigenous Peoples), who account for the majority of the
56,000 inhabitants. In addition to broad autonomy provisions and
the customary law of the Inuit, Greenland has the right to negotiate
agreements with other countries and to be a member of interna-
tional organizations (such as the Nordic Council). its three largest
political parties cover the entire spectrum - from maintaining the
current autonomy, developing autonomy in the context of national
unity with Denmark, to complete independence from Copenhagen.
In 2008, an overwhelming majority of Greenlanders voted to expand
autonomy, and leading politicians aspire to independence only in
the medium- to long- term. Independent statehood is only reatlistic
with economic independence, which is at least 20-30 years away, as
Greenland is currently dependent upon economic assistance from
Denmark in the amount of 375 million U.S. dollars annually.

After a referendum for independence in 1946, Denmark granted
the Faroe Islands’ 45,000 inhabitants to govern all local affairs in-
cluding taxation, foreign policy, trade and fisheries, as well as the
right to issue their own passports. Like Greenland, the Faroe Islands
are exempt from Denmark’s membership in the EU, but nonetheless
maintain bilateral trade agreements with the EU and individual
member states. Complete sovereignty remains unfeasible because
of significant financial contributions from Denmark, illustrating that
the political question of internal self-government (autonomy) versus
external self-determination {independence) is determined to a sig-
nificant degree by economic factors.
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As a rule, autonomies develop on the basis of particular ethnic,
linguistic or religious characteristics. They are usually the re-
sult of periods of conflict and lengthy negotiations leading to a
compromise. One thing that all autonomies have in common is
the widest possible independence in legislation and administra-
tion.

Among Europe’s regions with differently-configured territorial
autonomies are the five autonomous regions of Italy, Spain’s 17
autonomous communities, Scotland, Wales and Northern Ireland
(Great Britain), the Aland Islands in Finland, Greenland and the
Faroe Islands (Denmark), Belgium’s German Community, the
Azores and Madeira (Portugal), the Crimea in Ukraine and Ga-
gauzia in Moldova, as well as the overseas territories of France
(New Caledonia, French Polynesia) and the Netherlands (Dutch
Antilles, Aruba). In November 2009, the autonomy of Yojvodina
(which had been repealed in 1989 under Slobodan MiloSevic) was
also re-introduced by the Serbian Parliament.

Territorial Autonomy offers extensive separation of powers and
transfer of competencies. These aspects have great potential
for conflict resolution and also play a role in Europe’s current
trend of federalisation. Cultural autonomy may present an al-
ternative approach for achieving self-government, especially
for those minority groups that are not settled in one concen-
trated area.
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Business and Economic Crises:
The Social Integration of Minorities

it is said that man is a political animal, yet as life in all its fac-
ets becomes clear, the economic dimension of human existence can
hardly be underestimated. In the discourse on minorities, the focus
thus far has been primarily on the question of how to ensure their
political participation in society (— Participation). However, of no
less importance is the question of how to bring minorities into soci-
ety’s economic cycle. In fact, the Council of Europe’s Framework
Convention for the Protection of National Minorities {(— Organisa-
tions) recognises this fact, and requires that each state fosters "in
all areas of economic, social, political and cultural life, full and ef-
fective equality between persons belonging to a national minority
and those belonging to the majority” (Article 4). They must thus
create the necessary conditions to enable minority participation “in
cultural, social and economic life” (Article 15). Of course, participa-
tion in social life is more difficult to measure than in political life:
there are no clear indexes, such as the number of minorities in par-
liament as an indicator of political representation.

The Macro-Dimension: Social Inclusion and Employment Policy in
the EU

Increasingly, the question of who is and who is not integrated
into the European societies and their economic cycles is a pan-
European issue. For this reason, in March 2000 the heads of state
and government proposed the (perhaps overly) earnest and promis-
ing "Lisbon strategy”, the stated aims of which were to make the
EU the most competitive economy in the world and to achieve full
employment by 2010. Most of its proposals were clearly outside the
legislative competences of the EU, falling instead to the Member
States. To correct this conundrum of an EU strategy outside EU
competence, a new, “soft” means of quasi-governmental action was
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created: the so-called Open Method of Coordination (OMC), which
allows the EU (in this case the Commission and Council) to set goals
for the Member States. While non-binding, Member States must
work out “action plans” stating how they intend to achieve the
goals. The EU has since issued and implemented such plans on a
regular bhasis, establishing an official European dialogue and an ex-
change of best practices within which means of combating social
exclusion and assisting the most vulnerable individuals are amongst
the priorities.

The EU Commission was rather sceptical as to whether the
Member States would invest sufficient energy into the political inte-
gration of minorities. It calls for “concerted drive to reduce the
levels of poverty and social exclusion and to increase the labour
market participation of immigrants and ethnic minorities to the
same levels as the majority population”. Most countries, as the
Commission put it, “continue to present the issue of immigrants and
ethnic minorities in rather general terms”. In many cases, they only
briefly mention vulnerable immigrants and ethnic groups in their re-
ports, “with little attempt to analyse their situation or factors
which lead to exclusion and poverty” (from the Commission's second
progress report, 2004). There remains a need for measures to pre-
vent potentially discriminatory behaviour, attitudes and practices
on the part of the majority population. Such measures could pre-
vent immigrants from not receiving adequate access to employ-
ment, service and training courses despite adequate language abil-
ity (— Discrimination). The political discourse should address the
contribution of foreigners and immigrants to economic prosperity
and cultural diversity in each country (— Media).

In addition to social inclusion policy, the EU Open Method of
Coordination has been applied in the field of European employment
policy, As early as 1999, the first so-called “employment guidelines”
made explicit reference to minorities. The goal is an open labour
market for everyone. Therefore, Member States should give “special
attention to the needs of the disabled, ethnic minorities and other
groups and individuals who may be disadvantaged, and develop ap-
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propriate forms of preventive and active policies to promote their
integration into the tabour market”. Naturally, this sounds easier
than it is in practice. A major problem for input in policy-making is
the lack of comparable data describing the extent or the nature of
ethnic minorities’ needs. Such data would also be essential in seri-
ously evaluating the relevant policies that do exist: The Commission
found that only the United Kingdom and the Netherlands collect
complete data on ethnic minorities. In addition to the drastic short-
age of data on ethnic minorities in this context, the problem of
definition arose once again: The term ethnic minority (as regards
employment policy) is defined very differently by each Member
State. For example, the United Kingdom and the Nethertands offer
the generous definition “visible minorities” while such nations as
Sweden and Germany limit the expression to foreigners and non-EU
citizens. Others like Ireland, Finland and Austria address specific
national minorities (— What is a “Minority”?).

This diversity leaves the collected data appear less than compa-
rable, which is precisely why the call for coordinated and compre-
hensive data collection is appropriate. At the EU level, although
socio-economic criteria addressing social inclusion and poverty as
specifically and meaningfully as possible do exist, the data col-
lected under the current 14 criteria (e.g. long-term unemployment
rate, drop-out rate, people living in unemployment-affected house-
holds, percentage of adults with low education levels, percentage
of young people with dyslexia), are broken down to gender and age,
but not ethnicity. Consideration of the ethnic dimension in data cot-
lection on the subjects of social inclusion and the labour market is
therefore a frequent demand in the field of EU policy.

In early 2006, the EU Commission appointed an independent
“High Level Group of Experts on the Social Integration of Ethnic Mi-
norities and their Full Participation in the Labour Market”. This
eleven-member panel, chaired by former German Bundestag Presi-
dent Rita Siissmuth, presented a report in December 2007 that iden-
tified 14 obstacles hindering the integration of ethnic minorities in
the labour market. This includes lack of gualifications as well as the
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fact that foreign professional qualifications are not recognized in
the EU Member States, lack of access to education and training, bu-
reaucratic barriers, disincentives through welfare systems, and
stereotypes, prejudice and discrimination. Siissmuth stresses that a
holistic, multidimensional approach is necessary. She underlines
that there is an urgent need for more data on the ways in which dis-
crimination, cultural factors and social disadvantage interact with
each other. Policy makers on local, regional, national and European
level will have to continue examining these issues while drawing on
the knowledge and experience of experts from various areas of so-
ciety.

Minorities and the Micro Level: So-called “Diversity Management”

Particularly in the United States, the catchphrase “diversity
management” has made a career for itself. it describes a manage-
ment strategy that sees the diversity within a company’s workforce
as promoting its positive potential, specifically for enhancing overall
efficiency. The theory is characterized by some grey areas. For in-
stance, the question of defining diversity is answered in various
ways. It is potentially just as multi-faceted as the debate over
equality (— Discrimination). Differences on this subject sometimes
distinguish between primary and secondary characteristics: The
former are unalterable, such as gender, ethnicity, physical abilities
or disabilities, sexual orientation, and age. Secondary differences
are variable, such as income, education level, parental duty, relig-
ion, language skills, and family status. This already shows that the
diversity management extends far beyond the treatment of ethnic
minorities. Significantly, the theory looks for diversity management
not as a method of protection, but as a management technique that
provides companies greater efficiency and better economic returns.
The “benefit” of diversity management is seen in its ability to pro-
mote otherwise hidden talents; to create a winning marketing im-
age; to attract new customer groups; and to activate new synergies
through cooperative management of internal diversity. This also has
the beneficial effect of preventing the losses incurred by a high rate
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of discrimination - loss of morale, expensive litigation and govern-
ment sanctions (— Discrimination).

Concretely, this means, diversity considerations in hiring, train-
ing programs on intercultural communication, and generally a man-
agement style that improves the working environment significantly
through intercultural sensitivity - for example, through flexible rules
regarding appropriate workplace attire, the establishing of religious
prayer rooms, handicapped-accessible office equipment, and multi-
lingual corporate policy. Criticism of the approach cites contradic-
tory studies that fail to consistently demonstrate statistically and
empirically that diversity actually enhances corporate performance.
It has been pointed out that there are also examples of diversity
comptlicating and hindering decision-making. In fact, there is little
point in labelling diversity as “better” with do-gooder airs and
graces. Above-average diversity within a company can have both
positive and negative effects. Which scenario occurs depends
largely on how great the variety is, what kind of diversity one is
dealing with {e.g.: diversity of skills or of beliefs), and in particular,
the context in which a company operates. In different sectors {e.g.
production vs. communication), diversity will have different effects
for obvious reasons: in one case, diversity may be reflected in crea-
tivity, flexibility and efficiency, while in another, its advantages are
outweighed by drawbacks such as friction or errors in communica-
tion. But anyone who thinks that the subject of diversity manage-
ment is off the table because of these arguments is wrong. In prac-
tice, diversity management is not used to decide whether more or
less diversity is good or bad for a business: It's about using the exist-
ing degree of diversity within a company as an advantage rather
than suffering from it as a disadvantage. This shows that diversity
management in the business field is not only of benefit for minori-
ties, but contributes to the overall cotlective good as well - an in-
sight that also holds true for the broader context of society (— Yin
and Yang).
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Economic Crisis and Minorities

The recent and persistent crisis brought about a 4 percent re-
duction in European economic performance during the year 2009,
and unemployment increased further in 2010, to more than 11 per-
cent. The EU statistics office estimates that in July 2009, nearly 22
million people in the EU were unemployed (9%). The highest rates
were recorded in Spain (18.5%), Latvia (17.4%) and Lithuania
(16.7%}); the Baltic States suffered an especially dramatic increase -
there, the unemployment level jumped by a good 10 percent in
barely a year. The dramatic consequences are literally life-
threatening: Latvia has reported that doctors in hospitals are con-
fronted with new emergency symptoms, because people shy away
from seeking medical attention until the very last moment. Whereas
the unemployment figures in the Baltic states recently showed a
slight decrease, they were rocketing in other countries: at the be-
ginning of 2012 Spain reached an unemployment rate of around 23
percent and Greece stood at around 19 percent. It is not surprising
that the impact of the economic crisis is asymmetrical - not every-
one is affected equally. As early as 2008, a number of international
organizations and NGOs highlighted that the poorly educated, low-
wage sector (such as the construction or industrial sectors) would be
hit particularly hard. These sectors include many people from immi-
grant backgrounds (- Kaleidoscope of Demographic Change). More-
over, in times of economic scarcity of resources, the climate of fear
of perceived or real “strangers” intensifies greatly, a situation
which is, sadly, exploited by populist parties. The aggression-prone
danger of such scapegoating syndromes was collectively highlighted
in March 2009 by the OSCE's Office for Democracy and Human
Rights, the Council of Europe Commission for Human Rights and the
Fundamental Rights Agency of the EU (— Organisations). Recently,
this scapegoating has escalated to actual racist attacks: In Great
Britain, it has been reported that Polish immigrant workers are in-
creasingly the victims of aggression, while in Northern freland in the
summer of 2009, some 100 Roma were attacked, eventually finding
refuge in a church (— The Roma). Similar attacks took place in Ro-
mania in autumn 2009. The situation in Hungary appear as almost
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notorious: radical ideas are held openly (such as the recently for-
bidden but nonetheless active “Hungarian Guard”) and members of
the Roma community are targeted and Killed in fire and bomb at-
tacks with tragic regularity (— Xenophobia}.

A society that allows everyone participation must be open not
only to the participation of minorities in its political, but also
the cultural, social and economic life. The issue of social inclu-
sion, such as in the economic cycle, is primarily the responsibil-
ity of the Member State. Nevertheless, the EU is now working in
this field through the continuous exchange of experience and
“best practices”. It would be helpful if data were collected and
broken down by, for instance, ethnicity in order to evaluate pol-
icy measures and thus improve efficacy and targeting. From a
macroeconomic perspective, many obstacles remain, such as
diminished access to education, stereotypes, discrimination and
deficits in language skills, which all hinder the participation of
minorities in economic life. From a microeconomic point of
view, “diversity management” shows how even when ethnic and
cultural diversity are not of direct economic advantage, a com-
pany can nevertheless benefit from best use of its existing di-
versity. The current economic crisis particularly affects ill-
trained workers, many of whom belong to minorities. Further-
more, the crisis has provoked scapegoating, providing a danger-
ous breeding ground for xenophobia and racism,
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Case Studies:
Selected Minority Situations in Europe

A “majority that is in a as safe situation as the Austrian people
are” should certainly “regard a minority with particular generosity,
as it finds itself in a less favourable situation”. So stated former
Austrian President Rudolf Kirchschlager in 1975, a period of restric-
tive Austrian minority policy and increasingly heated atmosphere
among the population in the bilingual region of Carinthia. German
nationalist groups were then forcibly removing the bilingual Ger-
man/Slovenian signage established by the Treaty of Vienna con-
cluded between Austria on the one side and the US, the Soviet Un-
ion, France and the United Kingdom on the other side. The outbreak
of what came to be called the signpost riots (1972) began a new
chapter in the assimilation of Slovenes living in Carinthia, a process
that continues to this day. This is only one example of many similar
cases involving various minorities in Europe in which support meas-
ures to offset the unfavourable treatment were not exercised, or
remained the exception rather than the rule (— Formal Equality).

Bilingual Signage - The Signpost Dispute

In 2001, the Austrian Constitutional Court struck down a provi-
sion of the National Minorities Act from 1976, which had stipulated
that bilingual place names would only be required in those munici-
palities in which more than 25 percent of the poputation belonged
to a national minority. In this judgment (and many similar judg-
ments were to follow) the court came to the conclusion that bilin-
gual place names must be erected in municipalities with at least 10
percent Slovenian population. However, only in 2011, after ten
years of seemingly endless heated political discussions did the Aus-
trian Parliament enact a law implementing the high court’s deci-
sion. This new Federal Act on National Minorities requires all mu-
nicipalities with more than 17.5 percent Slovenian population to



30 THE PROTECTION OF MINORITIES IN EUROPE

erect bilingual signs and introduce Slovenian as an official language
at the municipal level. The implementation of this law results in the
erection of 164 new signs. This represents a compromise solution
reached between the majority population and the minority (repre-
sented by homeland associations, Slovene organizations and politi-
cal parties in Carinthia). Other solutions that have been proposed
and discussed would have resulted in only 150 or as many as 400 bi-
lingual signs. Against this background, and especially considering
the message of the Constitutional Court, this compromise seems to
be rather modest in nature and not at all far-reaching. On the other
hand, the compromise can be seen as finally concluding an endless
political debate, long years of political neglect, and a persistent
failure to implement the obligation resulting from the above men-
tioned treaty.

Political Representation - The Controversy over the 2005
Schleswig-Holstein Elections

Another example of the friction that often characterises rela-
tions between a majority and a minority comes from the German-
Danish border region. After the regional province elections in
Schleswig-Holstein on 20 February 2005, the CDU and FDP held 34
seats, the SPD and Greens 33, and the South Schleswig Voters' Asso-
ciation (55W) just two seats, with only 3.6 percent of the vote. As is
so often the case in minority areas in Europe, here too, the low
number of minority members prevents representation in the partia-
ment since the general obligation to gain a minimum percentage of
the total votes in order to qualify for Partiamentary seats, is ex-
tremely hard for minority parties to meet. In fact, only the Bonn-
Copenhagen Declarations of 1955, freeing the SSW of the five-
percent threshold, allowed the Danish and Frisians minorities to en-
ter the state legislature.

When it formed a government in the spring of 2005, the SSW did
not limit its political discourse to minority-specific programs, but
pursued (as it had in the election) general economic, social and
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educational policy goals - programs that were legitimized by its
rather successful performance as both a regional and a minority
party. By doing so, the SSW had also been elected by the non-
minority population throughout the region. The ensuing discussion
revolved around the question of whether a privileged minority party
(which had been freed from the five percent threshold) need limit
itself to minority issues in the narrowest sense of the word (— Par-
ticipation). Were they allowed to behave as a normal party, without
giving up their exemption? Four days before the election in
Schleswig-Holstein, the five-percent exemption “privilege” was con-
firmed by Germany’s national Constitutional Court in Karlsruhe.
While the Danish minority resides only in the Schleswig region, the
decision of the Constitutional Court also applies to the exemption
from the five-percent electoral threshold in Holstein.

The stalemate that followed the elections in Schleswig-Holstein
(and the rote of the SSW as the kingmaker that was willing to sup-
port a red-green minority government) led to an unexpected revival
of resentment against the minority, as well as a backlash against 50
years of increasingly harmonious political development. Political
agitation against the Danish and Frisian minority party culminated in
death threats, and prevented the re-election of SPD Minister Presi-
dent Heide Simonis,

Recognition - A Yital Question for Minority Promotion

In addition to the Danes, the Sorbs, Frisians, Sinti and Roma
form the four minorities officially recognized in Germany. The Dan-
ish minority differs from the others in its comparatively compact
settlement area on the Danish border in Schieswig-Holstein. The Fri-
sians reside in two geographically separate settlement areas in
Schleswig-Holstein and Lower Saxony, while the Sinti and Roma are
dispersed throughout the whole federal territory (— The Roma).
Unlike the Roma and the Frisians, the Sorbs live in a geographically
contiguous, non-urban area of Lusatia, located in the two federal
states of Brandenburg and Saxony.
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At the regional level, both Saxony and Brandenburg have
adopted minority protection rules for the Sorbs that, however, not
all were effectively implemented. For example, bilingual signage is
in place, but the right to use the Sorbian language in official mat-
ters is only theoretical (in fact, Sorbian language skills are not a cri-
terion for hiring public officials). The number of active speakers
(minority members who speak and write Sorbian) can only be esti-
mated, but is not more than 30,000. In many communities, Sorbs
now account for less than 10 percent of the population, Pronounced
mixing with the German population dates back to the pre-1945
Germanisation, but the settlement of German repatriates from the
East, as well as extensive coal mining, caused a large influx that
amounted to 10 percent in some cities, resulting in a gradual assimi-
lation of the Sorb population.

Legislation in Saxony and Brandenburg includes essential meas-
ures for the preservation and revitalization of the Sorbian language.
Nevertheless, the number of students in Sorbian schools is decreas-
ing, as Sorbian is increasingly learned only as a Second Language (—
Education). The already extremely high unemployment rate even
before the recent economic crisis led to increased emigration of
young Sorbs, which has had a dramatic impact on demographic de-
velopment (— Business and Economic Crises). Additionally, there is
no political framework making the added value of the Sorbian lan-
guage apparent to the majority population. Instead of acting as an
interlocutor to the Slavic neighbouring states, there is a tendency
toward right-wing extremism. The consequences include social
problems and the closing down of minority schools. This, together
with the lack of minority promotion by either of the two States or
the federal government, endangers the continuance of the various
activities sustaining the Sorbian culture.

Various legal frameworks are the basis of the recognition of the
Slovenes, Croats, Hungarians, Czechs, Slovaks and Roma in Austria.
Only in 1992, Slovaks and Roma were recognized as ethnic groups,
and the existence of the Slovene minority in Styria was long ignored
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despite the fact that the rights of this minority are guaranteed un-
der the Treaty of Vienna.

A difficulty with the recognition of the Roma has been that the
at least partially nomadic population did not meet the generally-
accepted definition of an ethnic group. (— What is a “Minority”?).
Roma migrant workers arriving in the last forty years now make up
the largest portion of minority members living in the regions of
Lower and Upper Austria, Vienna, Styria, and finally, in Burgentand,
where at least their language (Romany) is promoted in the schools
(— Speaking of Languages). Over 20,000 Romany-speaking Roma live
in Austria (based on self-identification figures}, and in the future, it
will be interesting to see whether the ethnic group lays claim to
rights such as native-language education or media coverage outside
of the province of Burgenland, or if their scattered settlements and
social problems pose the danger of total assimilation (— The Roma).

In addition to the special position of the Roma as a recognized
ethnic group, internal migration, immigration and naturalization of
migrant workers represent a new picture of Austrian ethnic groups.
Particularly in Vienna, the remarkable increase in size of the Hun-
garian and Croatian ethnic populations owes to immigration, Thus,
the Viennese Hungarians recognized as part of the minority in Bur-
genland derive from waves of emigrants and refugees from Hungary
through the 40s and 50s. In contrast to recognized ethnic groups in
Vienna like the Czechs, Slovaks and Hungarians, attempts to recog-
nize the Polish-speaking population as an ethnic minority have
failed, even though Polish has been a traditionally-spoken tanguage
in Vienna since the days of monarchy.

State Objectives: A Modern Approach to Minority Rights

The recognition of the Austrian minorities is based on a number
of legal provisions. The “Magna Carta” of minority protection for
Croatians in Burgenland and Stovenes in Carinthia and Styria is the
1955 Treaty of Vienna. Other minorities, in contrast, have had to
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rely either on the 1919 Treaty of Saint-Germain or the so-called
“Staatsgrundgesetz” dating from the era of monarchy. In July 2000
the Repubtic of Austria committed itself to the Protection of Na-
tional Minorities in its constitution {in the so-called “Staatszielbes-
timmung”). With this step, the four parliamentary fractions unani-
mously took a first step toward the unification of the system of mi-
nority protection. Therein, the Republic pledges to safeguard and
promote the tinguistic and cultural diversity of autochthonous eth-
nic groups. Here, in the fundamental principles of the constitution,
where German is identified as the official language of the Republic,
we find the first commitment to a multilingual, multicultural Aus-
tria,

Minority protection, like other State Objectives, is now an ob-
jective standard for future policy direction, administration and ju-
risdiction. The Councit of Europe’s Framework Convention for the
Protection of National Minorities and the European Charter for Re-
gional or Minority Languages can, in combination with this new
State ‘Objective, help to initiate a new phase of modern minority
policy in Austria (— Organisations).The question of whether immi-
grant minorities must now be considered under the traditional defi-
nition of minorities is still rejected by prevailing opinion (— Kalei-
doscope of Demographic Change). But is there a major difference
between recognized groups such as the Croats in Burgeniand or Vi-
enna’s Hungarians, Roma and Sinti and, on the other hand, new mi-
norities not explicitly mentioned in the State Objective (— What is
a “Minority”?)? The Burgenland Croats emphasise their accomplish-
ment of social integration and their integration into the Austrian po-
litical system; the Viennese Hungarians are composed partly of
naturalized immigrant workers, yet the Roma and Sinti are still de-
nied integration into the larger society. So in its diversity, this pic-
ture does not seem entirely different from the world of new minori-
ties. Isn’t the main concern of these new minorities precisely this
economic and social integration, paired with a fear of assimilation
and a need to preserve their identity?
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It is therefore incomprehensible that the phrasing of the State
Objective did not expressly incorporate a constitutional commit-
ment to a diversity of cultures, The same can be applied to Ger-
many and the eventually failed discussions of its Constitution’s Arti-
cle 20b. The deliberations of the Constitutional Commission made it
clear that just as in Austria’s State Objective, new minorities must
be included. The German Social Democratic Party’s draft of Consti-
tution Article 20b expressly provides protection for new additions to
traditional ethnic minority protection: "The State shall respect the
identity of the ethnic, cultural and linguistic minorities.”

In relations between a minority and a majority, the disadvan-
taged group must be legally recognised as such. Under certain
conditions it must be granted preference in order to achieve de
facto equality. There are many examples where such affirma-
tive actions, intended to compensate for disadvantages, are not
taken, or are improperly implemented. For instance, thresholds
at political elections that are higher than 5 percent are consid-
ered too high to be fulfilled by minorities. Similarly, from a
comparative perspective, legal systems are excessive if the
right to use a minority language as an official language or the
right to bilingual place names is made dependent on a threshold
requiring 20-25 percent of the population to belong to the mi-
nority. In this vein, the Austrian Constitutional Court struck
down a threshold of 25 percent; a minority percentage of 17.5
percent has since been established as a rather restrictive
benchmark by the Austrian legislature,
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Discrimination:
Of Equality and its Absence

Equality has been associated with justice ever since Aristotle.
Unlike errant ideologies such as those in the former Soviet Union,
international human rights protection does not claim that all hu-
mans are equal, but that they are all entitled to the same rights.
Equality as understood in context of internationat human rights pro-
tection does not serve a politicised, enforced equanimity. Instead,
it concerns the task of protecting human rights and recognizing ine-
qualities between people rather than levelling - but more on that
later. What is striking about the principle of equality in the first
place, is that the centrality of the right to equality is completely
undisputed, while at the same time, the subject of its concrete ap-
plication is hotly debated. This applies to the important questions
regarding the nature of the principle of equality as well as the
means of achieving it (— Formal Equality).

But the more central question of who has the right to equal
treatment can also be unsettling, In the case of Aristotle, it is not
exactly astounding that he preached equality, yet found it natural
that slaves were excluded from it. However, 2300 years later, the
situation remains very similar: the authors of the American Declara-
tion of Clearance Independence in 1776 were fairly uninhibited
about the fact that their bold proclamation of the equality of all
people made no mention of the practice of systematic slavery. But
it was not only slaves who were excluded from this claim of equal-
ity: Women, too were left out of the equation. Despite two millen-
nia of idealised equality in Germany and Austria, general women's
suffrage dates back just 90 years. In Liechtenstein, it was intro-
duced only in 1984, and in the Swiss canton of Appenzell Innerrho-
den, in late 1990 (— Participation).

Aside from such glaring legal differences, human existence in
general is characterized by a lack of equality. In this respect,



38 THE PROTECTION OF MINORITIES IN EUROPE

Europe is an island of the blessed, as we have achieved a relatively
advanced degree of equality on our continent. Global inequalities,
however, do not end at Europe’s gates. Of the around two and a half
million people that are in forced labour (including sexual exploita-
tion) as a result of trafficking,, a part arrive in Europe (— Kaleido-
scope of Demographic Change). And even within the European so-
cieties, equality is a relative matter, particularly for ethnic, linguis-
tic or religious minorities, whose efforts to have their demands for
equality recognized is generatly higher than among the members of
the majority. In cases where people differ due to visible character-
istics, there is a risk of structural inequality; for this reason, obvi-
ously distinguishing features such as gender, skin colour, and lan-
guage were used as apportioning criteria in the allocation of eco-
nomic, political, and social resources. It is not for nothing that po-
titical conflicts so often break down over the exploitation of these
fine distinctions.

What do we mean by discrimination?

Discrimination can be either “direct” or “indirect”. Direct dis-
crimination occurs when a person is treated less favourably on the
basis of a certain distinguishing characteristic. According to Article
21 of the EU Charter of Fundamental Rights discrimination on the
basis of the following grounds is prohibited under EU law (— The
Lisbon Treaty): “gender, race, colour, ethnic or social origin, ge-
netic features, language, religion or belief, political or any other
opinion, membership of a national minority, property, birth, disabil-
ity, age or sexual orientation”, Of course, this is merely a list of ex-
amples. It is also important to note that also indirect discrimination
is prohibited under EU anti-discrimination law. Indirect discrimina-
tion refers to cases in which an apparently neutral provision, crite-
rion or practice would put at a disadvantage those persons who
meet the distinguishing characteristic of a minority. This does not
apply if the provision, criterion or practice is objectively justified
by a legitimate aim and the means employed to achieve this aim are
appropriate and necessary. For example, where a distinction is
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made between the hourly overtime rate for part-time and full-time
employees, women are disproportionally affected in comparison to
men, since more part-time employees in the sector are women. Be-
cause the difference cannot be justified, it constitutes discrimina-
tion on the basis of gender, and is unlawful.

In addition to direct and indirect discrimination, harassment is
also prohibited by EU anti-discrimination law (see below). This re-
fers to unwanted conduct related to any of the grounds mentioned
in context and having the “purpose or effect of violating the dignity
of a person and of creating an intimidating, hostile, degrading, hu-
miliating or offensive environment”. As with direct and indirect dis-
crimination, the order of acts of harassment is itself illegal. In
Summer 2008, the Court of Justice of the European Union in Luxem-
bourg (CJECU) established that discrimination can exist even in the
absence of any concrete victim. The case in question involved the
Belgian company Feryn, installers of garage doors. Its managing di-
rector repeatedly stated publicly that his company was seeking to
recruit installers, but could not employ peopte of foreign origin be-
cause its customers were reluctant to entrust them with access to
their homes. The CJEU came to the conclusion that public state-
ments in which an employer makes it known that it would not as a
policy employ any person of a particular ethnic or racial origin are
sufficient grounds to justify the presumption of a directly discrimi-
natory recruitment policy. It is then up that employer to prove that
no violation of the equal treatment principle has been committed
by showing that the company's actual recruitment practice does not
establish direct discrimination. Similarly, the same Summer (2008),
the CJEU handed down another important ruting, this time concern-
ing the question of whether EU discrimination protection applies
only to persons with disabilities, or extends to caregivers for such
persons (so-called associative discrimination). The case concerned a
Mrs. Coleman, parent of a disabled son and employee at an English
law firm. In the proceedings, she demonstrated that her employer
had called her “lazy” for taking off days to care for her son, and ac-
cused her of manipulating working conditions using her “fucking
child” as an excuse. In its ruling, the CJEU affirmed the illegality of
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associative discrimination under EU law (at least in the context of
disability).

Do minority members experience discrimination?

Discrimination can be found in the search for work, in work it-
self, in finding housing, in social and health services (such as a hos-
pital stay, etc.), in education, in service at pubs and restaurants,
shopping in the supermarket or applying for a bank loan - in short,
discrimination can be found throughout all the aspects of everyday
human life. In order to identify the locations of pronounced dis-
crimination against minorities, 23,500 minority members were in-
terviewed about their personal experiences as part of a large-scale
study by the EU Fundamental Rights Agency. The first results of this
“EU MIDIS” study were presented in early 2009. One indication was
that roughly half of Roma indicated to have suffered some kind of
discrimination in the preceding twelve months. On the other hand,
significantly fewer migrants (23%) from the new EU Member States
reported being discriminated against during this period. Among the
members of the Turkish minority, the figure was only 14 percent.
Particularly frequent victims of discrimination included the Roma
living in the Czech Republic, Hungary and Poland as well as Africans
living in Malta (60% or more experienced discrimination in the pre-
ceding year). Thus, Roma appear to be at particular risk of unwar-
ranted disadvantage in Europe (— The Roma). Among the Roma, in-
cidentally, the impression of a high discrimination rate was sup-
ported with specific concrete and personal experiences of discrimi-
nation. In contrast, while 59 percent of Russians in Estonia de-
scribed discrimination there as “widespread,” just 17 percent speci-
fied personal experiences of being discriminated against in the past
twelve months. This shows how the perception of the general situa-
tion of discrimination can be subjective, and is related to specific
historical experiences and current expectations.

A study by the European Commission (Eurobarometer Special
Survey 296, July 2008) showed that the majority of the general
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population assumed that discrimination on the basis of sexual orien-
tation, age, or religious belief had decreased. However, discrimina-
tion based on ethnic origin was an exception to this pattern of per-
ception, and was perceived as common by a majority of respon-
dents. Ethnic discrimination was recognised by 62 percent of the
general population, making it the most widely recognised form of
discrimination in the EU, followed by discrimination based on sexual
orientation (51%) and disability (45%). The Commission’s recent poll
from November 2009 (Eurobarometer 317) indicated a new trend, as
public perception of age-based discrimination has seen a sharp in-
crease of 16 percent, and now ranks second in the top grounds of
discrimination: 58 percent of the population are now of the opinion
that age discrimination is widespread. The economic crisis may be a
contributing factor to this increase. Regarding ethnic discrimina-
tion, it is noteworthy that while the survey shows that in the Neth-
erlands, France, Hungary, Sweden, Malta, and Denmark, between
77-80 percent of the population consider ethnic discrimination is
common, the percentages of those who have experienced discrimi-
nation do not correspond with these high figures. Conversely, in Es-
tonia, Slovakia, the Czech Republic and Bulgaria less than 30 per-
cent of respondents indicated that discrimination based on sexual
orientation was widespread; at the same time, the percentage of
the population claiming to have LGBT friends was merely sub-
average (— Homo- and Transsexuals). Here, as with various minority
themes, treatment in the media sphere plays a role (— Media). In
any case, it remains true that ethnic discrimination is more wide-
spread than is generally recognised (— Xenophobia); this is con-
firmed by the results of the “EU MIDIS” study. Interestingly, in this
study, only 10 percent of Muslim respondents reported experiencing
religious discrimination within the last twelve months - the majority
reported discrimination based upon their ethnicity. The wearing of
religious symbols or clothing, which increase their recognisability as
Mustims, did not appear to increase the risk of discrimination (—
The Veil).

As for personal experience of discrimination by members of the
general population, in the European Commission’s latest survey, 16
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percent of respondents reported feeling like they had experienced
discrimination on the basis of gender, disability, ethnic origin, age,
sexual orientation, religion or belief within the last twelve months
while 83 percent of Europeans stated that they did not feel they
had been discriminated against during that period. The most fre-
quently reported reason for the discrimination was age, (with 6% of
respondents experiencing this form of discrimination over the year),
followed by gender-based and ethnic discrimination (3% each).
When these figures are compared with the results of the above
mentioned EU-MIDIS survey, it is obvious that discrimination situa-
tions in the majority and minority populations are different. It is
also interesting that in the Commission survey, significantly fewer
people than had been expected claimed minority affiliation (multi-
ple answers were possible). In 2008, 3 percent identified as ethnic
minorities, 3 percent as religious minorities, 1 percent as sexual mi-
norities and 2 percent as disabled. 2009 saw slight changes in those
describing themselves as members of an ethnic minority (5%) or a
religious minority (4%). It remains, however, that the overwhelming
majority replied “none of the above” (85%) even though the esti-
mated proportion of minerities is considerably higher (e.g. the pro-
portion of disabled people in the EU's total population is estimated
at between 16 and 20%). That minority identification appears unat-
tractive speaks to an assumption of discrimination,

Difficulties in the fight against discrimination

The probability of the state receiving report of any given act of
discrimination is rather low. In many cases, there is a lack of
awareness that discriminatory treatment is illegal and a lack of un-
derstanding of how to proceed against such behaviour. This was
confirmed in the “EU MIDIS” study, wherein the vast majority of
persons belonging to minorities interviewed were unaware that dis-
crimination was legally forbidden and that public institutions offer-
ing assistance exist. Among the Turks in Austria, 84 percent knew of
no such institution, while 75 percent of the Turks in Germany were
similarly unaware. Significantly less than one-fifth of minority
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members reporting that they had experienced discrimination within
the last twelve months stated that they had reported the discrimi-
nation incident in question - indicative that the underreporting of
discrimination against minorities is very high. A shadow share of
such proportions cannot be overcome merely through information
campaigns on protection mechanisms for minority rights and corre-
sponding government and private drop-in centres. It is telling, in
this context, that the same study showed that only 36 percent of
victims not reporting their incident of discrimination failed to do so
because they were unaware of where to report such a crime, 63
percent of victims did not report the discrimination because they
did not expect any result, while 40 percent indicated they consider
discrimination “normalt” and thus not worth reporting. Meanwhile,
26 percent stated that they were worried about the negative reper-
cussions of making such a report, and 14 percent said that they
would be afraid of intimidation by the discriminating party. Effec-
tive combating of discrimination thus requires strong signals of a
firm commitment to the fight against discrimination in order to im-
prove community trust in the state and public officials.

Europe's answer to the real situation of discrimination

Since 1950, Article 14 of the European Convention on Human
Rights and Fundamental Freedoms (ECHR} has forbidden discrimina-
tion - but this is not a self-standing right but rather refers to the
equal “enjoyment” of the rights listed in the ECHR which is “se-
cured without discrimination on any ground such as sex, race, col-
our, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other
status.” This prohibition is binding in all 47 current member-states
of the Council of Europe. A general ban on discrimination (that is,
independent of the other applicable ECHR provisions) was called for
in the 12" Additional Protocol of the Councit of Europe in 2000. This
protocol very broadly prohibits the states from discrimination based
upon the outlined criteria. In some countries, this Protocol has been
in force since 1 April 2005, and was officially enacted by six EU
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Member States in Autumn 2009. Germany and Austria both signed
the Protocol in Fall 2000, but thus far, neither has ratified it. Swit-
zerland has not even sighed it, and thus none of these three states
is bound by the protocol.

Like the Council of Europe, the EU soon addressed the issue of
discrimination, the internal struggle over which had begun in the
early decades of the Union: It feared that free exchange among the
EU countries would be threatened by different treatment on the ba-
sis of citizenship. Gender discrimination quickly became another
major theme in the discussion. Until 1999 (the year the Amsterdam
Treaty entered into force), the fight against these two specific
forms of discrimination, (based on gender and citizenship) remained
the primary concern of the EU. However, in the Treaty of Amster-
dam, or more precisely, the former Article 13 of the EC Treaty, the
EU was-granted full legisiative powers regarding equality policy (—
Formal Equality). The Council of the European Union can, after con-
sulting 'the European Parliament, take appropriate action to combat
discrimination based on sex, race, ethnic origin, religion or belief,
disability, age or sexual orientation. Unlike Article 14 of the ECHR
and Article 21 of the Charter of Fundamental Rights, which are
merely prohibitive rules, this provision (now Article 19 of the Treaty
on the Functioning of the Union), is an enabling rule, thus a compe-
tence base for the European Union. Recent constitutional develop-
ments at the EU level have further increased awareness of equality
in a horizontal clause (— The Lisbon Treaty). Nevertheless there
remains a certain inconsistency between those forms of discrimina-
tion that are banned by EU law, and those which the EU can also ac-
tively combat by adopting anti-discrimination laws. For instance,
the EU Charter of Fundamental Rights prohibits discrimination on
the basis of language, while Article 19 of the Treaty on the Func-
tioning of the Union does not allow the EU to pursue an active pol-
icy favouring regional and minority languages.
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A look at the Equal Treatment Directives of the EU

Once the EU was assigned these new competences in the former
Article 13 of the EC Treaty, it immediately made extensive use of
them. In the mid- to tate 2000s, two important directives on equal
treatment were enacted: Directive 2000/43 on equal treatment of
persons irrespective of racial or ethnic origin (Racial Equality Direc-
tive, — Xenophobia) and Directive 2000/78 establishing a general
framework for equal treatment in employment and occupation
(Framework Directive). Both were transposed into national law in
the EU Member States and have led to significant changes in their
anti-discrimination laws. This applies to the treatment of discrimi-
nation in court cases (such as the compulsory introduction of the so-
called reverse burden of proof) as well as institutional changes such
the need to establish specialised bodies for equality. Here the
marked distinction between EU law and classical international law
(as applied in the context of the Council of Europe) becomes appar-
ent: EU law is far-reaching and directly encroaches upon national
legal systems to guarantee actual alignment. However, this did not
mean that there would be no difficulties in imptementing the direc-
tives on equal treatment. Quite the contrary, as is evident in the
significant degree of difference in implementation of the Racial
Equality Directive between Member States. In 2007, under this di-
rective 95 penalties were imposed in Great Britain, totalling more
than € 140,000. In France, four penalties were imposed in the
amount of € 30,000. Some countries have also persistently lagged in
the establishment of the equality bodies as required by the Racial
Equality Directive. The equality bodies vary considerably, and many
have a deplorably tow level of public visibility and effectiveness.
Also, their responsibilities are very different (— Homo- and Trans-
sexuals). It is therefore a welcome development that these authori-
ties are becoming increasingly interconnected at the European
level, as can be seen in the EQUINET Association (the European
Network of Equality Bodies). The Commission has announced that it
will report on the effects of the Racial Equality Directive and the
Framework Directive and propose changes where necessary on the
basis of the respective findings.
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All in all, it must be said that as the current system stands, the
EU’s efforts for equality have had mixed results. The Racial Equality
Directive was, already in 2000, a massive and decisive legal
achievement in the fight against ethnic discrimination based on a
solid political consensus. It prohibits racial discrimination in both
the public and private sectors. Furthermore, this prohibition applies
to a broad spectrum of possible everyday situations, far beyond em-
ployment relationships (- Xenophobia). Discrimination on other
grounds, such as age or sexual orientation, is prohibited under the
Framework Directive (— Homo- and Transsexuals). However, his
thematically paratlel ban has a narrower scope: It is limited to the
context of the workplace, and thus leaves countless everyday situa-
tions outside its scope of protection. The European Commission now
wants to eliminate this asymmetry in anti-discrimination policy: In
mid-2008, it proposed in its “Renewed Social Agenda” to adopt a
policy requiring equal treatment outside the context of employment
with respect to all grounds of discrimination outlined in the present
Article 19 of the Treaty on the Functioning of the Union. Some
Member States have been reserved in their enthusiasm, however, so
it may be that this proposal becomes a nominal one and never goes
into force.

Discrimination is the unfair unequal treatment of people. Sev-
eral legal texts offer examples of the distinctive features most
frequently used as a basis for unjustified discrimination. These
include gender, ethnicity, language, religion, and national ori-
gin, as well as membership in a (national) minority.

In Europe, the fight against ethnic discrimination is particularly
important. It is being dealt with decisively by means of EU law.
At the same time, ethnic discrimination remains very wide-
spread. The fight against discrimination requires more than le-
gal standards: public awareness and confidence in the public
sector are crucial. The latter are lacking on the part of the po-
tential victims, as the number of unreported cases of discrimi-
nation remains very high.
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Education:
Minorities in Schools and Universities

State-run education systems are not ideologically neutral,
which makes education a political issue. In this context, languages
play an important role. As a rule, the state language prevails in the
public sphere. Citizens brought up in state-run education systems
are socialised with the official language, while minority languages
are marginalised almost by default. The identity-forming function of
language has therefore become a matter of contention, particularly
in multilingual regions, making education policy and language acqui-
sition some of the hottest issues in minority areas (— Speaking of
Languages). Different school systems offer different approaches and
each plays an essential role in a language’s acquisition and social
status.

Bifingual education based on strictly equal terms

Bitingual education and educational systems that base language
use on strictly equal terms comprise teaching methods in which two
languages are taught with equal weight. When a majority and a mi-
nority language are regarded with equivalence, minority rights must
be balanced against the parental right to choose the language of in-
struction. There are also practical questions of favouritism on the
basis of a language’s prestige, existing language skills, class compo-
sition, and different instructional approaches or curricula in the re-
spective languages.

In the school system of Italy’s Autonomous Region of the Aosta
Valley, for example, the French and Italian languages are treated
with equivalence (— Autonomies). Both languages are granted equal
hours of instruction at all levels and in every type of school, regard-
less of a student’s or parent’s ethnicity, without regard to their
mother tongue and without granting the parents a right to choose.
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The main criticism of this particular form of bilingualism is the lack
of hours of instruction in Franco-Provencal, the actual first language
of the majority of the 90,000 Aostans. Due to strict bilingualism,
Franco-Provengal has been displaced from everyday life and (rein-
forced by corresponding consumption of media) replaced by French
and Italian.

Another case of a less widely spoken language at risk of perish-
ing is that faced by the Ladin language group under the school sys-
tem in South Tyrol (— What is a “Minority”?). This system provides a
balanced number of lessons in ltalian and German as well as a few
hours of Ladin-language instruction. The fact that the system is
based on a compromise is evident in the fact that kindergarten is
still conducted almost exclusively in Ladin. In the early grades,
Ladin serves as a kind of auxiliary language, the function of which is
to bring the children closer to German and Italian, As in the Aosta
Valley, the parents' right to first language education - be it Ladin,
German or [talian - is restricted. This system, which fulfils the need
for multilingualism while at the same time offering protection for
the Ladin minority has met with great approval from families of all
language groups. This positive approach to multilingualism assures
that the Ladin acquire excellent skills in all three official languages.

Another bilingual school model was introduced by the Provi-
sional Government of Carinthia after the Second World War. It ap-
plied to the first three grades in virtually the entire autochthonous
settlement area of Carinthian Slovenes (— What is a “Minority”?).
Essentially, it assured mother-tongue instruction for each child. At
the same time, the model also called for equal hours of instruction
in both the German and Slovenian languages, of which Slovenian
could be reduced to a minimum of six hours per week. From the
fourth grade on, the transition was made to exclusive German lan-
guage instruction, with a further reduction of the limited but never-
theless guaranteed instruction in Slovenian to just three hours per
week. This regulation of educational policy aimed to reduce stu-
dents’ use of Slovenian to an auxiliary language until they acquired
sufficient knowledge of German to make the transition to exclu-
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sively German instruction. In the primary and secondary schools,
which these elementary schools fed into, Slovenian was merely a
subject of study with just three hours of instruction per week. Al-
though this system fulfilled the function providing students with suf-
ficient knowledge of German, it was met with strong opposition
from the German-speaking population, who saw it as a compulsion
to learn a socially inferior language. After massive pressure from
the population, in 1958 Carinthia’s governor granted exemption
from Slovenian instruction. The overwhelming majority of German
parents opted for instruction exclusively in German.

Bilingual school models with voluntary instruction in the minority
language

In contrast to the examples above, there are systems allowing
for the option of voluntary registration (and de-registration) in mi-
nority language instruction, bringing the parental right to the fore.
This is not based upon the child's first language, but solely upon the
parents’ will to have their children learn the minority language (or
not). Registration for minority language instruction is often per-
ceived as a declaration of minority affiliation (— Uncounted). For
this reason, the general model of bilingual education with the op-
portunity to opt out of minority language instruction is considered
one that devalues the minority language. (— Speaking of Lan-
guages).

The bilingual education system introduced in Carinthia after
1958 allowed parents in the autochthonous settlement area to vol-
untarily enrol their children in bilingual instruction independently of
any objective criteria or a subjective commitment to the minority.
In most of elementary schools, mixed classes are held which include
both bilingual-inscribed and non-inscribed students. Identification of
classes as hilingual that had just a few, or even a single student en-
rolled in Slovenian-language instruction aroused protest from par-
ents who feared that German language instruction would suffer
from parallel instruction in Slovenian. To ensure quality of teaching
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in both languages, minimum class size was lowered in 1988, and a
second teacher employed in bilingual classes, but the quality of
teaching nonetheless continues to suffer. Since the EU accession of
Slovenia promoted a positive image of the Slovenian language, en-
rolment of non-Slovenian-speaking children in bilingual classes has
risen sharply, which will surely affect the quality of instruction in
both languages.

In the Austrian region of Burgenland’s autochthonous settle-
ment area for Croats and Hungarians, attendance in bilingual educa-
tion in primary schools requires no registration (— What is a “Minor-
ity”?). Students have a right to voluntarily participate in minority-
language instruction regardless of minority affiliation, In contrast to
the Carinthian model, in Burgenland’s autochthonous settlement
area, children take part in bilingual elementary education by de-
fault. Parents who want to avoid this can opt their children out.
This unconditional option to un-enrol at any time, however, leads to
organizational problems such as adherence to the school curricu-
lum, un-enrolment due to grading, and perceived inferiority of the
Croatian and Hungarian languages.

Mother tongue instruction in separate school systems

In 1948, the first Autonomy Statute provided for the German
and Italian language groups in South Tyrol mother tongue instruction
at the kindergarten, elementary and secondary levels by teachers of
the same mother tongue in separate schools (— Autonomies). The
second Autonomy Statute of 1972 maintained this separation model,
but expanded the obligation to learn the other language (always
taught by first-language instructors). Regardless of the respective
mother tongue parents have the right to voluntarily enrol their chil-
dren in either a German- or Italian-language school (— Uncounted).
The educational function of the separation model - mother tongue
instruction in order to protect against assimilation - can thereby, of
course, be circumvented, However, if the enrolment of one or more
pupils with inadequate language skills threatens the quality of first
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language instruction, these students may be excluded when their
competence level does not meet their attendance and successful
participation in the lessons.

Second-language instruction as a compulsory subject of just a
few hours per week has increasingly come under criticism because
of declining competence in the respective second languages within
the region (— Speaking of Languages). Furthermore, there is a po-
litical dimension: the separate school model allows little social con-
tact between Italian and German students, and the youth grows up
with very little interethnic exchange. Many parents, especially in
mixed-language families (from which some 10% of students come),
attempt to circumvent what is increasingly seen as anachronistic
separation: they enrol their children in the other language group’s
school system. Despite recent attempts at reform, there remains
great resistance to bilingual schools or increased ltalian-language
instruction, particularly among the German-speaking poputation.
The alternative of a German-ltalian bilingual school (similar to the
region’s Ladin schools) remains unrealistic in South Tyrol for the
time being.

Multilingual education at the university level

More and more colleges and universities recognize the value of
multilingual course offerings. Not only does the European integra-
tion process call for specially qualified multilingual graduates; some
universities, particularly in minority areas, already offer regionatly
specific foreign tanguage and bilingual courses because of their par-
ticular locations.

The Free University of Bolzano/Bozen was founded in 1997 and
was mandated to offer an international orientation. It employs up
to 70 percent of teachers from outside of South Tyrot (the Aosta
Valley has a corresponding quota of 50%, and neighbouring Trento,
30%). This is necessary to maintain the University’s trilingual in-
struction. In addition to South Tyrol’s two national languages, in-
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struction in the Free University of Bolzano/Bozens’s Faculty of Eco-
nomics is held in English, creating additional incentive for foreign
students,

Founded in 1669, Leopold-Franzens University in Innsbruck con-
tinues to serve South Tyrol’s German-speaking population, despite
their own university, because of their cultural ties with Austria. An
Austrian Equal Treatment Act has provided for the automatic recog-
nition of South Tyrolean high school diplomas for decades. The rec-
ognition of the Austrian degree in Italy, too, was already a mere
formality even before Austria’s 1995 accession to the EU (— Trans-
national Cooperation). A bilateral agreement between Austria and
italy allows South Tyroleans to study Italian law at the Austrian Uni-
versity of Innsbruck (in cooperation with the University of Padova)
with primarily Italian-language instruction.

Other examples of multilingual universities include the Univer-
sity of Freiburg/Fribourg, (founded in 1889 in Switzerland, with bi-
lingual instruction in German and French) and the University of Lux-
embourg (founded in 2003 and offering courses in the German,
French and English languages). German-language study programs are
also found at Andrassy Gyula University in Budapest as well as the
bilingual Romanian-Hungarian Babes-Bolyai University in Cluj-
Napoca, Romania. A few other universities and colleges have insti-
tuted bi- and multilingual instruction, such as the University of Hel-
sinki (Finnish, Swedish, and English}), University of Barcelona (Cata-
lan and Spanish), Frankfurt an der Oder (German and Polish) and the
Colleges of Education of Bern and Freiburg/Fribourg in Switzerland.
Against the backdrop of the boom in European studies and the Eng-
lish-language international master's degree program, the Universi-
ties of Graz and Krems provide examples of universities that offer
master's programs in European Integration, Minorities and Cultural
Diversity in Europe.

In a minority context, the school system is always a point of
controversy in educational policy. Specific school models and
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quality of instruction are prerequisites for the sustainable sur-
vival of minorities and their languages. The two models of bilin-
gualism and of separation serve different educational functions:
The former focuses more on integration, but is associated with
a risk of assimilation, The latter, on the other hand, focuses on
cultural preservation at the expense of the positive aspects of
multicultural exchange,

But the picture is complex: if bi- and multilingualism are per-
ceived as coercive, bilingual school models may also lead to di-
vision and political radicalization. When there is sufficient ac-
ceptance of the languages, a bilingual school system can also
help to preserve minority identity.

School models based upon separation support the promotion of
minority identity and the peaceful co-existence, but complicate
interaction and integration in a multilingual society, which need
not automatically carry the endangerment of minority identity.

Despite the great demand and new educational requirements
arising from globalization and European integration, there are
only a few muiti-lingual universities in Europe. The niche play-
ers have colleges primarily in minority areas, successfully using
multilingualism to improve the competitiveness in the higher
education market.
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Formal Equality is Not Enough:
Positive Action is Needed

Providing for equality is easier said than done, and this is also
reflected in social reality (- Discrimination). Neither is it easy to
determine how to treat people equally nor to determine whether
someone stands in a comparable position (which entitles them to be
treated equally). The principte of equality holds that people are by
nature “equal” beings in the sense of holding the same fundamental
rights. At the same time, it also recognises that people are not all
“the same”, but rather very different individual human beings. How
equality works in practice therefore depends on each individual’s
concrete social context.

Thus, formal equality must be distinguished from substantive
equality. For example: every student in Munich is instructed in
German. This applies to the entire course of study. In this sense,
they are all formally treated equally. But is there actual, tangible
equality? Not when the cultural background of the students is con-
sidered, in which case we see that German-language instruction
means different things for different students. For the vast majority
of children residing inMunich, German instruction in the classroom
means instruction in their first language. For those speaking a lan-
guage other than German at home, German-language instruction
means having lessons in a second or foreign language. A substantive
view of equality would require first-language instruction to every

pupil.

Naturally, this is not to say that all people must be treated sub-
stantively the same in every situation, which would be impaossible.
What is important is the insight that in many cases, a purely formal
view of equality is inadequate and misses the mark. One example is
the integration of Muslim populations which, in the “cultural
shadow” of our Western legal systems, find themselves treated dif-
ferently in many areas of life than the majority populations, whose
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cultures have developed together with these legal systems over
time {(— The Veil). The insight that a dictate of (substantive) equal-
ity of treatment can result in actual {formal) inequality is, of
course, nothing new. As early as Aristotle, it was recognised not
only that equivalent situations be treated the same, but that non-
equivalent situations call for unequal treatment {— Judiciary). This
is also known as the paradox of the equality principle. Of course it
is hardly paradoxical. Rather, it is only logical that equality in the
legal sense is concerned with the actual comparability of real-life
situations in order to take equality seriously. Whether a difference
in treatment is granted or denied in a specific context depends
upon whether it can be justified by commonly accepted goals and
whether the treatment is proportionate,

The lack of acceptance of group rights

In addition to the above and in contrast to the merely substan-
tive equal treatment of individuals, groups are granted special
rights in certain cases. These may include the right to regional
autonomy (— Autonomies), or the establishment of strict quotas (—
Quota and Proportional Systems). Overall, however, the granting of
group rights is left to the individual states, and is not required by
international law. In the period before the Second World War, the
international debate remained quite friendly to the notion of group
rights, but in the transitional period between the League of Nations
and the UN era (i.e. the period coinciding with the beginning of EEC
integration) there was a shift in attitude from sympathy towards
group rights toward an emphasis on individual rights. The fact that
the Council of Europe’s Framework Convention on the Protection of
National Minorities (FCNM) is based on individual rather than group
rights is symptomatic in this regard. The same applies to the failed
efforts in the European Parliament to legally institute a group-
oriented “Charter of Minority Rights” in the mid-80s (— Organisa-
tions). Various proposals and revisions at protecting minority groups
at the EU level (particutarly in Partiament) followed. For instance,
in its December 1991 resolution regarding EU citizenship, the Par-
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liament held that the Treaty of Maastricht should ensure that the
European Union and its Member States take special precautions for
the protection and promotion of minority languages, the local and
regional self-government or autonomy of specific groups. Similar ef-
forts failed in the process of drafting the Charter of Fundamental
Rights and the EU Constitutional Treaty.

Over the course of the drafting of the Charter, more than a
dozen written proposals regarding how to enshrine the protection of
minorities in the EU's Charter of Fundamental Rights were pre-
sented. This relatively high level of interest for a side issue is ex-
ptained by the participatory nature of the so-called “Convention
method” used for the first time in the drafting of the Charter (—
The Lisbon Treaty). In addition to Parliament and the Committee of
the Regions, the Republics of Slovenia and Hungary as well as repre-
sentatives of Finland and Austria called for stronger anchoring of
the ethnic groups in the Charter. That the Charter of the EU ulti-
mately merely obliges the EU to “respect” linguistic, cultural and
ethnic diversity while prohibiting any discrimination based on
“membership in a national minority” was regarded as a great “set-
back” by many observers and experts. However, the approach taken
in EU primary law (thus the EU Treaties} is quite conclusive. First,
the innovations are not purely cosmetic (— The Lishon Treaty).
Second, they comply with the allocation of roles between Member
States and EU and reflect the spirit of the subsidiarity principle.
Lastly, a hermetic division between group rights and individual
rights does not seem to properly reftect reality (— Yin and Yang).

The European Union’s understanding of equality

In European Union law, the substantive understanding of equal-
ity is granted relatively little space. This is evident in gender policy.
The former EC Treaty (now the “Treaty on the Functioning of the
European Union”)} charges the Union in “all its activities ... aim to
eliminate inequalities, and to promote equality, between men and
women” (Article 8 ). The Treaty further states that the principle of
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equal treatment “shall not prevent any Member State from main-
taining or adopting measures providing for specific advantages in
order to make it easier for the underrepresented sex to pursue a
vocational activity or to prevent or compensate for disadvantages in
professional careers” (Article 157). Here, the treaty appears to re-
gard positive action as an exception to the principle of equality
rather than as an expression of the seifsame principle.

This has also been confirmed by the EU’s Court of Justice in
Luxembourg (CJEU). In October 1995, the CJEU concurred with Mr,
Kalanke and upheld his challenge to the gender quota established by
German equality legislation. Two years later, the court had the
chance to clarify its sceptical attitude toward quotas. The case of
Hellmut Marschall vs. the state of North Rhine-Westphalia con-
cerned the plaintiff’s application for a school position in the city of
Schwerte. In this “Marschall ruting”, the CJEU held that quotas
granting preference to similarty qualified female candidates are ac-
ceptable under EU law if they contain a clause guaranteeing that
“priority given to equally gqualified women - which is designed to re-
store the balance - is not contrary to EU law provided that an objec-
tive assessment of each individual candidate, irrespective of the sex
of the candidate in question, is assured and that, accordingly, pro-
motion of a male candidate is not excluded from the outset”. Thus,
the Court clearly indicates that equality policies may indeed favour
a specific group only in order to achieve equal opportunity (as op-
posed to equal results). The difference between affirmative action
as opposed to strict quotas is that quotas grant a preference based
on group affiliation alone. However, according to the Court, being
part of the group “women” cannot itself be the basis for automatic
preference. Nor may the fact of belonging to the male gender be an
automatic relegation. The individual must always be assessed objec-
tively. Clearly, then, strict quotas based solely upon membership in
a group are not compatible with the EU law understanding of equal-
ity. Admittedly, the Court has so far dealt only with women's quo-
tas. No case regarding an “ethnic quota” has been examined so far.
However, it is quite plausible that the Court would apply similar
reasoning as it did vis-a-vis the gender quota. The Member States
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must therefore observe certain precepts of EU law in the field of
group rights (— Yin and Yang). However, much of what falls under
quota regimes supporting specific minorities is beyond the scope of
EU law and therefare within the discretion of the Member States (—
Quota and Proportional Systems, — Participation).

In addition, it must be stressed that specific EU policies may in-
creasingly exhibit a substantive understanding of equality, the pre-
vention of discrimination alone does not amount to equal opportu-
nity. In its 2005 “framework strategy for non-discrimination and
equal opportunities for all”, the European Commission stresses that
anti-discrimination laws at the “individual level” are not sufficient
to tackle the “complex and deep-rooted patterns of inequality ex-
perienced by some groups”. The Commission identifies “a need to
go beyond anti-discrimination policies designed to prevent unequal
treatment of individuals, The EU should reinforce its efforts to pro-
mote equal opportunities for all, in order to tackle the structural
barriers faced by migrants, ethnic minorities, the disabled, older
and younger workers and other vulnerable groups.”

Furthermore, the Commission stresses that “positive measures”
may be necessary “to compensate for long-standing inequalities suf-
fered by groups of people who, historically, have not had access to
equal opportunities”. As previously mentioned, many productive al-
ternatives exist in the broad spectrum between purely formal equal-
ity and the granting of group rights. Unfortunately, there is consid-
erable confusion in terminology on this subject. All too often, posi-
tive measures are misunderstood as “positive discrimination” or
even miscategorised entirely as “group rights”.

The broad range of positive measures

A substantive understanding of equality, as described above, al-
lows for the consideration of equality in the context of individuals’
actual lives. One possible example of what is meant by “positive
measures” would be a process by which applicants for a specific
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post from the Roma poputation would be exempted from some for-
mal documentation like training certificates and thus receive the
opportunity to demonstrate their existing skills in alternative, more
practice oriented ways. This would recognize that even now, Roma
rarely enjoy the benefits of universal education and vocational
training. Such access would help to provide equality of opportuni-
ties. Providing equal opportunities aims at placing persons belonging
to disadvantaged groups in a position that is, at the “starting line”
at least, similar to the position of persons belonging to the majority
population. An even broader reading of substantive equality aims
not only to provide equal opportunities but also to achieve equality
of results. Those belonging to the minority should thus not only be
placed at the starting line with the majority, but will be virtually
guaranteed benefits at the finish line as well. This interpretation of
equality therefore requires quotas and targets. As stated above,
from the perspective of EU law, such quotas must be provided with
a clause allowing for the flexibility needed to ensure that individu-
als not belonging to the protected group are still taken into ac-
count. The Equal Treatment Directives of the EU state the following
on the subject: “With a view to ensuring full equality in practice,
the principle of equal treatment shall not prevent any Member State
from maintaining or adopting specific measures to prevent or com-
pensate for disadvantages linked to racial or ethnic origin.”

Thus, EU secondary law (that is the EU directives etc.) takes a
low-key approach: Positive action on the part of the Member States
is allowed but not required. In fact, experts do not quite agree
whether the EU has the legal authority at all to force Member States
to assign such measures. Article 19 of the Treaty on the Functioning
of the EU (formerly Article 13 of the EC Treaty) states only that the
EU “may take appropriate action to combat discrimination based on
seX, race, ethnic origin, religion or belief, or belief, disability, age
or sexual orientation”.

With the Treaty of Lisbon, this question has gained urgency: the
EU is now committed to combating discrimination when defining and
implementing its wide range of policies and measures (— The Lisbon
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Treaty). Whether the anti-discrimination policy atlows for the pre-
scription of Europe-wide “positive measures” can probabty not be
determined by only looking at the wording of the provisions of Arti-
cles 10 and 19 of the Treaty on the Functioning of the EU. The reach
of these norms depends on the very understanding of what equality
actuatly means and requires. Should a European consensus arise that
the fight for real equality requires the adoption of positive meas-
ures, then Article 19 could provide an appropriate legal basis for
such measures. In that sense this article is a neuralgic provision - its
reach depends on how equality is defined (which is something the
treaties do not do). Should there be an overall consensus on sub-
stantial equality and the need for positive measures, then this pro-
vision could very well allow European measures to be prescribed in
this regard. Against this background, one also understands the often
criticised fact that the important provision of Article 19 was kept
under the unanimity rule in the Council: politically speaking, the
central notion of equality is obviously so sensitive that Member
States wanted to make sure that they coutd block any tegislation by
turning to a veto,

Equality can be understood formally or substantively. A purely
formal equality of treatment ignores the concrete situation of
the individual and concentrates solely on the treatment itself,
without regard to social context or the actual impact on the in-
dividual. A substantive understanding of equality, on the other
hand, focuses instead on the concrete impact that this action
has on the individual. Therefore, measures based on a substan-
tial reading of equality can indeed be asymmetric; they can
“favour” certain members of particularly disadvantaged
groups, and may aim to provide equal starting conditions (equal
opportunity) or even equal objective outcomes (equality of re-
sults). While so-called “positive measures” aiming to produce
equality of opportunity are legally unproblematic, result-
oriented quotas lacking a “flexibility clause” do not hold up le-
gally under the European Court of Justice’s understanding of
equality. In any case, measures that attempt to produce equal
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results via asymmetric measures are temporary: once the equal-
ity of results is achieved, such measures tilt in the illegality.

Current EU legislation allows Member States to take positive ac-
tion without requiring them to do so. It also seems possible to
impose positive measures by means of EU legislation. This,
however, would require a unanimous consensus amongst the
representatives of all the Member States in the Council of the
European Union.
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Grisons:
The Rhaeto-Romans in Europe

In Grisons, Switzerland’s largest canton in terms of area, in ad-
dition to German and Italian, a Rhaeto-Romanic language is spoken
by several thousand inhabitants. This Rhaetian Latin-derived lan-
guage developed over centuries in the alpine valleys. The once en-
tirely Rhaeto-Romanic -speaking area in the Southern Alps has in the
meantime diversified and has seen independent linguistic develop-
ments. Thus, the Rhaeto-Romanic spoken in Grisons is catled ”Ro-
mansh”, that in the Dolomites, "Ladin”, and the version spoken in
Friuli, ”Furlan”. Romansh is considered a Romance language like
French and ltalian, but also like other minority tanguages such as
Occitan and Catalan. Grisons is the only Swiss Canton with three of-
ficial languages: German, Italian, and Romansh, which became the
fourth official language of the Swiss Confederation in 1938.

The Swiss Federation and its languages

When one speaks of Switzerland as a nation-state as opposed to
a nation based on a shared culture, this implies that the common
identity is not based upon culture and language, but upon other
connecting features, such as its shared history, its constitution or its
traditions of neutrality and direct democracy. As such a “nation of
will”, Switzerland is in prominent company: the United States of
America, Canada, and France, as well as Austria (the latter qualify-
ing, for historical reasons, as a hybrid form somewhere between a
nation-state and a nation based on a shared culture).

Politically based upon the 1291 Riitlischwur (an historic oath),
the resulting Confederation consists of 26 cantons, the last of which
(Jura) was founded in 1979. The current, federal state of Switzer-
land was established in 1848 and is now a member of the European
Free Trade Association (but not the EU), the Council of Europe, the



64 THE PROTECTION OF MINORITIES 1IN EUROPE

World Trade Organization and the UN (— Organisations). It differs
from other European countries, mainly in its elements of direct de-
mocracy and strong federalism, which explicitly includes the can-
tons in all stages of policy development (— Participation). The Fed-
eral Assembly (the [egislative body of the Swiss Parliament) consists
of the National Assembly and the Senate, with 46 representatives
from the cantons. The function of the Government is performed by
the Federal Council, which consists of seven equal members elected
by the Federal Assembly. It is from the Federal Assembly that the
Federal President is elected, who presides over the Federal Council
for one year, assuming the functions of national and internationat
representation.

Switzerland’s population showed an increase of 1.4 percent in
2008 (which corresponds to the numbers in the 60s), of which about
1.6 million of the 7.7 million residents in Switzerland are foreign
nationals, amounting to 21.7 percent of the total population (— Ka-
leidoscope of Demographic Change). Reasons for this high percent-
age are the restrictive naturalization policy and the more than
200,000 border-crossing commuters who work in Switzerland. Re-
garding the use of official languages, Switzerland has stuck strictly
to the principle of territoriality, meaning that in general, each can-
ton is monolingual in either German, French or Italian, The Swiss
Federal Constitution declares German, French, ltalian and Romansh
national languages, specifying in Article 70: “The official languages
of the Federation are German, French, and ltalian. In communica-
tion with persons of Romansh language, the Romansh is also an offi-
cial language.” The determination of official languages is the re-
sponsibility of the cantons (Article 70 paragraph 2), but the linguis-
tic minorities and the original language patterns in the areas must
be respected. With a share of 63.7 percent of the total, German is
the most common language. French is spoken by 20.4 percent of the
population, Italian by 6.5 percent (located in the canton of Ticino
and some valleys of the canton of Grisons). In Grisons, Romansh is
also spoken, accounting for 0.5 percent of the overall population.
Apart from Grisons, there are also the multilingual cantons of Bern
and Valais, the latter having even defined language areas within its
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territorial limits. Thus, when travelling through other cantons, citi-
zens have no right to communicate with the authorities at the mu-
nicipal and cantonal level in their native language (— Speaking of
Languages). In some multilingual cantons like Grisons and Freiburg,
the municipalities establish their official languages. For example,
the municipality of Freiburg/Fribourg is officially bitingual in Ger-
man and French. In contrast, many municipalities in Grisons are of-
ficially monotingual, with Romansh as the official language. Finally,
to complete the language picture, both the Yenish language of the
nomadic population and Yiddish shoutd be mentioned: They are rec-
ognized as non territorial languages under the European Charter for
Regional or Minority Languages that was ratified by Switzerland in
1997.

Romansh: The genesis of a minority language

The area where Romansh, Ladin and Furlan are spoken today
was originally inhabited by Rhaetians and Celts. After being con-
quered and absorbed into the Roman Empire, Rhaetian (an Etruscan
language) gradually gave way to Latin. After successful Romanisa-
tion, the area came under Germanic influence in the Eighth and
Ninth Centuries, German increasingly took the position of the offi-
cial language in public, while Romansh was relegated to a peasant
language. The first attempts at a written language were made in
the Reformation era, but a real recognition of the language did not
come untit the 19th Century, Despite all the incentives, since 1860
more than 50 municipalities in Grisons have changed over to Ger-
man from Romansh as their official language, and through massive
emigration (primarily to Zurich) lost population. Today, five dialects
of Romansh are recognised in Grisons: Sursilvan, Sutsilvan, Sur-
miran, Vallader and Puter. At the last census in 2000, about 35,000
people indicated Romansh as their primary language (— Un-
counted), In family, school and work, it is used by roughly twice as
many people. As a tool against the continuing decline of the lan-
guage, there has been an attempt since the 70s to create a standard
Romansh language. Indeed, a “Grisons Romansh” has developed in
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literature, drawing from the three most widely-spoken dialects, Sur-
silvan, Surmiran and Vallader, but as an artificial language it has
been met with great reservations by potential speakers. The aim of
the standard language of Grisons Romansh is (as with the standard-
ised Ladin Dolomitan in South Tyrol and Trentino) not to replace the
existing Romansh dialects, but to serve for communication between
speakers of different dialects. This atlows cost-saving measures and
a reduction in the administrative burden placed on local authorities
and other organizations.

Since 2001, the Grisons Romansh has been the official written
language in the canton of Grisons and, at the federal level, the
means of communication with the Romansh population. At the mu-
nicipal level, however, the respective dialects remain the official
tanguages. Since a 2003 decision by the canton parliament of Gri-
sons to slowly shift from the five local dialects to the standard lan-
guage (at least as a written language) in the schools, new teaching
materials are only being printed on Grisons Romansh. The secondary
schools have already been successfully converted, and at the ele-
mentary school level, Grisons Romansh is strongly promoted by the
canton. At the kindergarten level, however, greater resistance has
been met, as the municipalities hold responsibility in that sphere.
Regarding Media and the Press, Romansh speakers have a daily
newspaper, “La Quotidiana”, an all-Romansh radio station, and a
few minutes of television daily on the Swiss public television station
SF (— Media).

Romansh is a Romance language related to more widely spoken
languages like Italian and French, but it also shares roots with
other minority languages, such as Occitan and especially the
Ladin and Furlan languages spoken in italy.

Romansh is one of the four official languages in Switzerland, al-
though it is only spoken by just over 14 percent of the popula-
tion in Grisons, one of Switzerland’s 26 cantons. The approxi-
mately 60,000 Romansh speak five different dialects, currently
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being unified, at least as a written language, by the standard
language “Grisons Romansh”. Media such as radio, television
and newspapers, in their use of all forms of speech, serve as a
bridge between dialects while also helping to establish the writ-
ten language. Instruction in standardised written language in
schools should also promote the formation of an overarching
identity in the face of declining Romansh population and lan-
guage use.
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Homo- and Transsexuals:
The “other” Minorities

In its emphasis, our ABC reflects that the term “minority pro-
tection” is generally claimed by the so-called “old” minorities {(—
What is a “Minority”?). Advocacy of such “old” or “traditional” mi-
narities often look at the political energy that is put into the pro-
tection of vulnerable groups, as a scarce resource. Thus if someone
gains more attention, someone else will receive less so. Correspond-
ingly, in some corners efforts to expand the concept of “minaority
protection” to include “new” minorities (— Kaleidoscope of Demo-
graphic Change) are seen with a certain degree of hesitation, Fur-
ther, both old and new minorities sometimes bear an anxious reluc-
tance to being “lumped” together with Homo- and Transsexuals un-
der the umbrella term “minorities”. This is understandable in the
sense that the state itself must be aware of the different needs of
its populations if it aims to provide accurate recognition and protec-
tion. On the other hand, it is counterproductive for a society’s im-
perilted groups to compete for political attention: the protection of
diversity is not a zero-sum game. Every group that is in a socially
disadvantaged position because of its otherness should be aware
that appreciation for a specific form of sacial diversity will also spill
over into greater tolerance for diversity in more general terms and
thus served also other socially disadvantaged groups.

Lesbians, gays, bisexuals and transgender people as a threat to
traditional gender roles?

What connects the so-called “LGBT” community with immi-
grants is that both are constantly the subject of vehement debate
between the political fronts. And as with immigration policy, atten-
tion should be paid to the contribution of human rights, particularly
the separation of political issues from the legal sphere, thus depo-
liticising (or rationalising} the debate as much as possible. For ex-
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ample, the question of whether homosexuals can enter into a tradi-
tional marriage is a political issue, while the question of whether
rights comparable to marriage rights have to be granted to gay cou-
ptes on the basis of discrimination bans is a legal question. Of
course, the boundaries between politics and law are not always
crystal-clear. And often ideological struggles are fought on the
backs of small social groups; the otherness of the LGBT community
is still able to cause astonishing fears amongst certain corners of the
majority population. For example, one occasionally still hears of
homosexuality as being a “disease” to be cured, particularly in the
conservative fringes of the church. This implies the idea of a risk of
infection, Indeed, it seems that a fear is being cultivated that devi-
ance from the statistical norm of sexual behaviour may in the mid-
term future displace the standard sexual orientation. Given that for
millennia hardly 10 percent portion of the population have been
homosexual, this fear seems absurd and justifies to talk about “ho-
mophobia”.

The amount of political opposition to broad-minded provisions
supporting transsexuals seems even more remarkable given that this
group s so statistically small (in Germany, the estimate is between
two and four thousand individuals in a country that has a population
of around 80 million). In the defensive reaction against the sexuatly
“different”, it becomes apparent that homosexuality challenge the
traditional roles of the sexes and transsexuality challenges the un-
derstanding of gender in itself. This is perceived as a social chal-
lenge - not altogether dissimilar from the challenge faced by tradi-
tional minorities (questioning the linguistic and cultural unity of a
nation) or immigrant minorities (questioning the historical continu-
ity and the religious composition of a territory).

The still-sceptical attitude toward sexual *deviants”
A 2006 Eurobarometer survey across all EU Member States

showed that the Europeans are only conditionally willing to consider
LGBT individuals as equat. This is true not only in the specific case
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of child adoption, but can also be detected with regard to an issue
that is - so one would assume - only of relevance to the LGBT com-
munity itself, namely the issue of same-sex marriages. It was found
that only 37 percent of Europeans believe that same-sex marriages
should be allowed anywhere in Europe. Furthermore, the range of
attitudes among the various countries was striking, suggesting that
the subject of homosexuality can hardly rely on trans-European con-
sensus. While less than a sixth of the populations in Romania, Lat-
via, Cyprus and Bulgaria support the general equality of gay mar-
riage, the approval rate in Belgium (62%), Denmark (69%), Sweden
(71%) and the Netherlands (82%) is more than four times as high.
European attitudes are similarly diverse when it comes to the ques-
tion of allowing adoption by same-sex couples: All in all, only a
quarter of Europe’s population supports such adoptions. Approval
rates range from well below 10 percent in Malta, Poland, Latvia and
Romania to more than 50 percent in Sweden and almost 70 percent
in the Netherlands.

But it is important to note that the omnipresent issues of so-
called. “gay marriage” and adoption rights for homosexuals are
merely the tip of the iceberg of open issues. To understand why the
question of open or hidden discrimination is indeed relevant, it is
helpful to remember that even in Europe’s not too distant past,
homosexuals were commonly classified as a criminal. In Austria,
homosexuality was punishable by death until 1787, when the pun-
ishment was reduced to “mere” forced labour - by doing so it was
considered the most modern country of the timel The development
of an increasing perception of homosexuatity as an equal expression
of autonomous sexual self-determination was and continues to be
slow. For instance, Paragraph 175 of the German Penal Code from
which the German slang for homosexual men “175ers” derives re-
mained in force until 1994. It forbid homosexual acts between
males as a punishable offense and put it next to “unnatural fornica-
tion with animals” until 1969. This shows the persistence of an ob-
scure legal legacy. The first European criminal justice system - the
Constitutio Criminalis Carolina, created in 1532 by Karl V - declared
in its Article 116 that to engage in “unchaste conduct between men
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and cattle, men and men, or women with women is to forgo life”.
Ergo: homosexuals were burned at the stake.

Today, there is a European consensus that homosexual behav-
jour is not a crime. When homosexuality became tegal in Armenia in
August 2003, the European ILGA (International Lesbian and Gay As-
sociation) celebrated that Europe was free of discriminatory perse-
cution for the first time in 1500 years. On the global level, the
situation is quite different. In some 80 countries, homosexuality is
still punishable by law. In more than a handful of countries, people
continue to be threatened with punishment because of their sexual
orientation, even the death penalty! When the EU Presidency issued
a declaration to decriminalize homosexuality in the UN General As-
sembly on 18 December 2008, only 39 countries {most of them
European or South American) joined the 27 nations of the EU. 57
states (such as North Korea - a country that purports to harbour no
homosexuals) were against it. 69 of the 192 UN Member States ab-
stained - including political heavyweights such as China and Russia.
Even the United States did not participate in this declaration - sup-
posedly deferring consideration to the competence of its 50 states
(which:is unconvincing, as the declaration has no binding legal im-
plications).

Politics and Law: LGBT treatment in conflicts of values and law

An example of homophobic behaviour that may well win over
the political elite pertains to the debate in Poland. in 2007, the Pol-
ish government approved a bill forbidding “homosexual propaganda”
in schools. Principals, teachers and students are to be dismissed if
they are actively committed to LGBT rights in the schools. The same
applies to teachers who are out-of-the-closet homosexuals. The
former Polish prime minister explained that promotion of the homo-
sexual lifestyle to young people in schools as an alternative to a
“normal” life had gone too far, and constitutes a distortion of the
concept of tolerance. The Polish Ombudsman for Children even is-
sued a list of jobs for which homosexuals are unfit, In June 2006,
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the Polish Public Prosecutor began a review of funding to LGBT or-
ganizations for alleged connections to “criminal movements” and
regarding their presence in schools, in order to determine evidence
of criminat conduct (the investigation was inconclusive). The same
year, the Polish Government sacked the head of the Center for
Teacher Education and forbade the distribution of an official Euro-
pean manual to combat discrimination. The newly appointed head
of the Center explained that inappropriate role models should not
exist in the schools, which have the duty to teach the difference
between good and evil, beauty and ugliness, and must explain that
homosexual practices lead to tragedy, emptiness and degeneracy.
Furthermore, the Polish government has refused to co-finance EC
youth program projects that are promoted by LGBT organizations.
All of these developments have drawn strong criticism from the EU
Parliament.

It is important to stress that European Union law does not af-
fect the right of Member States, to legislate in “the sphere of public
morality, family law as well as the protection of human dignity and
respect for human physical and moral integrity” as is emphasised in
Poland’s declaration attached to the Treaty of Lisbon (— The Lisbon
Treaty). Member States and their governments are free to make
autonomous decisions on social values. The Union must respect the
“national identity” of the Member States. However, the EU Treaty
makes it equally clear that EU integration is based upon “the princi-
ples of freedom, democracy, respect for human rights and funda-
mental freedoms and the rule of law”, and that these principles ap-
ply to “all Member States” (TEU Article 6). The EU Charter of Fun-
damental Rights, which became with entry into force of the Lisbon
treaty legally binding, stresses that discrimination on the basis of
sex or sexual orientation is untawful (— Discrimination). Certain po-
litical developments can indeed compromise these shared values.
Particularly in the case of new Member States, incidents occurred
that were of legal relevance: for example, LGBT demonstrations
were prohibited (without sufficient cause), or permitted without as-
suring the demonstrators sufficient protection against acts of ag-
gression from other parts of the population. The legal issues go far
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beyond the freedom to demonstrate. Over the recent past political
declarations, but also legally binding measures as well as case law
of the European Courts in Luxembourg and Strasbourg contributed
to the development of minimum standards for the protection of
LGBT people that Member States have to guarantee.

The fight against discrimination on the basis of sexual orientation

Instructions coming from “the EU” are not deriving from an-
other star, but have been developed together with the Member
States in Brussels. Then there are those guidelines “from Europe”
that were developed in the Council of Europe. For example, the
General Assembly of the Council of Europe called in 1981 upon the
World Health Organization to end the classification of homosexual-
ity as a disease (in fact, the WHO responded in 1990 and removed
homosexuality from its list of diseases). At the same time, the Gen-
eral Assembly requested that the States decriminalize homosexual-
ity and combat discrimination against homosexuals. In 1993, the EU
Parliament adopted a milestone resotution {on the basis of the re-
port by Claudia Roth of the German Green Party) advocating for the
rights of homosexuals. It catled for the repeal of differing legal pro-
tections for gays and leshians as compared to heterosexuals in the
areas of age of consent, social benefits, gender equality in civil and
inheritance law, registered domestic partnership as well as barriers
to adoption.

In 1997 the Council of Europe’s Commission for Human Rights
Council of Europe concluded that in light of recent scientific find-
ings that homosexual inclinations were anchored usually before pu-
berty, a higher age of consent for homosexual relationships than for
heterosexual relationships could no longer be tolerated. In 2003,
the Court in Strasbourg ruled against Austria, stating that the un-
equal treatment under Paragraph 209 of the Austrian Criminal Code
was devoid of objective and factual justification and thus is con-
trary to the European Convention of Human Rights (L. & V. v. Aus-
tria). Paragraph 209 of the Austrian Criminal Code set the age of
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consent for homoasexual relationships at 18 years, while maintaining
the age of 14 for relationships between women and men. Thus con-
sensual sexual relationships were treated differently depending on
whether they are homosexual or heterosexual. This special protec-
tion provision replaced a previous total ban on homosexual contact
in 1973. The Austrian Constitutional Court had justified Paragraph
209, arguing (among other things) that these standards aim at pro-
tecting *maturing young people from sexual aberration”. Such an
argument seems removed from nowadays sociat reality: Homosexu-
ality is no longer perceived as the result of an error, but rather, a
different development.

Against this background, the European Court in Strasbourg, in-
terpreted the European Convention of Human Rights (ECHR): Differ-
ent treatment based solely on the basis of sexuat orientation must
be justified by very strong arguments, or else it is illegal. Even if
the ECHR, unlike the Charter of Fundamental Rights, does not ex-
plicitly mention sexual orientation, it nevertheless also covers such
inequalities (— Discrimination). In a 1999 ruling made, the Court in
Strasbourg held that the exclusion of homosexuals from military ser-
vice could not be justified (Smith and Lustig-Prean v. United King-
dom). The British government had claimed that the integration of
homosexuals into the armed forces had an extremely negative ef-
fect on troop morale, thus affecting the combat effectiveness and
efficiency of the troops. The reason did not concern the physical or
mental fitness of homosexuals, but rather the discomfort of the
other recruits in the presence of homosexual colleagues. The Court
made it clear that negative stereotypes against homosexuals cannot
be the basis for justifying discrimination against hamosexuals.

The EU Court in Luxembourg was initially far less resolute when
it came to dealing with the phenomenon of sexual orientation.
1998, the Court denied the question of whether EU law precluded a
British train firm from offering financial benefits exclusively. to mar-
ried couples or unmarried heterosexual couples (Lisa Jacqueline
Grant v. South-West Trains Ltd.). It concluded that Community law
covers only discrimination based on gender, and since in this case
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men and women were treated equally, no discrimination was ob-
served. Moreover, the Court said that comparability of different-sex
and same-sex partnerships was not recognized in Europe. Another
factor in this decision was that the Court was probably refuctant to
prejudge amendments to the EU treaties, as the former Article 13
of the EC Treaty was not yet in force (—» Discrimination).

Shortly thereafter, the legislature (Council and Parliament) re-
sponded on the basis of the then newly introduced Article 13: With
the directive to combat discrimination in the workplace in 2000, the
EU first proposed an instrument requiring states to combat discrimi-
hation in the workplace, including discrimination on the basis of
sexual orientation. 18 Member States (Germany and Austria in-
cluded) decided, when transposing this Directive into national law,
to also ban this form of discrimination in areas outside the work-
place. While the Racial Equality Directive provides in the context of
discrimination based on ethnicity an obligation to establish special-
ized anti-discrimination bodies, this is not the case for discrimina-
tion based on sexual orientation. Only one country, Sweden, has es-
tablished a specialised institution addressing specifically the issue of
discrimination based on sexual orientation. However, at least 18
Member States have a body that is in part responsible for dealing
with such discrimination. In Austria, this is the Equal Treatment
Commission and the Equal Treatment Ombudsman, in Germany, the
Anti-Discrimination Agency (ADS) in Berlin, While both of the equal-
ity bodies in Austria are primarily concerned with sexual discrimina-
tion in employment, the working range of the ADS is broader, as
German legislation prohibits discrimination based on sexual orienta-
tion in many areas of live, including access to housing, education or
health. (- Discrimination). The ADS currently employs 20 staff in
Berlin. Between August 2006 and December 2007, they received
over 3659 requests, of which about 5 percent dealt with sexual ori-
entation.
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Preferences “from Europe” on the Concept of “Family”: Delicate
Fine-tune

Equality in civil and inheritance law, the possibility of regis-
tered same-sex partnerships and the right of homosexuals to adopt,
are all policy fields falling within the core competence of state
regulation. Nevertheless, even here, the supreme courts of the
Council of Europe and the EU have identified certain minimum stan-
dards that have to be respected (— Judiciary). Development was
admittedly slow. The Human Rights Commission of the Council of
Europe did not accept gay and lesbian lifestyles as “families” as
protected under the ECHR. In 2003 the Court issued a ruling grant-
ing a homosexual partner the right to claim the term “spouse” un-
der the terms of the Austrian Tenancy Act. This case concerned a
man who had cared for his partner untit his death. The landiord
wanted to evict this caregiver after the death of his former tenant.
The caregiver referred to the fact that marriage law aims to give
cohabiters social and financial protection against homelessness,
without having regard to family policy goals. The Austrian Supreme
Court disagreed with this interpretation and to the contrary argued
that the historical intention of the legislation was not o include
homosexual couples, rather the scope of the legistation is to protect
the traditional family. The response of the court in Strasbourg was
that the protection of the traditional family can indeed form a justi-
fication for a differential treatment. However, so the Court, it has
to show, why the exclusion of homosexuals from rent protection was
necessary to protect the traditional family. The government was
unable to provide evidence and arguments to this effect and conse-
quently Austria was convicted of violation of the ECHR. For the
plaintiff, this was no longer useful - he had already died in 2000.
But for the civil protection of homosexual couples in Europe, it was
an tmportant step.

Recently also the European Court in Luxembourg has been ac-
cupied with the civil law issue of surviving homosexual partners
(Tadao Maruko V. Retirement Fund of the German Theatre). Again,
there was a more than long-standing homosexual relationship torn
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apart by the death of one of the two partners. In its decision of 1
April 2008, the Court ruled that in Germany, homosexual partners
could be considered surviving heirs. This is since Germany created
the institution of “civil partnership”, its conditions have gradually
been made equivalent to those of marriage. Accordingly, if surviving
(heterosexual} spouses and surviving (homosexual) partners are in a
comparable situation, then provisions such as those at stake in the
concrete case must also be extended to homosexual survivors of de-
parted partners. However, whether or not an institution like a “civil
partnership” is comparable to a marriage has to be assessed - so the
European Court of Justice stated - by the national judge. This com-
parabitity was established by the German Federal Constitutional
Court in a 2009 ruting.

The question of adoption has so far only been examined by the
Court in Strasbourg. In 1999 there was decisive case concerning a
man who lived in a same-sex partnership after his divorce from his
ex-wife. Specifically because of this fact, his application for custody
of his daughter from a previous marriage was rejected (Mouta Sal-
gueiro da Silva v. Portugal}. The Court ruled that denying his legal
custody on the basis of his sexual orientation was a violation of the
ECHR. Likewise, the Strasbourg criticised that the national court
had instructed the man to not to give his daughter the impression
that he was living with a man in a marriage-like relationship.

Three years later, the Court was confronted with the question
of whether a denial of adoption rights to gays and lesbians is ac-
ceptable under the ECHR (Fretté v. France). This is one question
that seems to divide not only society, but also lawyers: The Court
ruled by a razor-thin majority that the ECHR does not preclude such
a ban. in early 2008, the Strasbourg Court finally decided a case in
which a woman in a stable homosexual relationship asked to be al-
lowed to adopt a child (EB v. France). Her request went through all
stages of appeal and was ultimately rejected by the Conseil d'Etat.
The latter found that the two reasons given by the national author-
ity, namely the lack of a male caregiver and the ambivalent atti-
tude of the applicant’s partner towards the child do justify the de-
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nial of an adoption. The plaintiff, however, argued that the decision
was based on their implied homosexuality. The Strasbourg Court
agreed with the latter and qualified the decision by the national au-
thority as unjustified discrimination. It is important to emphasize,
however, that the Court did not specify in that case that homosex-
ual couples have a right to adoption under the Convention. Rather,
it noted that in those countries which also allow single people to
adopt children (such as France), adoptions cannot be made depend-
ent on the fact that the prospective adoptive father/parent is het-
erosexual, nor on the requirement of the presence of a caregiver of
the opposite sex in the immediate environment, This is conclusive
insofar as a country that allows single persons to adopt children in-
directly also conveys the message that the combination of a
“mother” and a “father” is not necessary for the adoption of a
child.

Various estimates show that around 3-10 percent of the popula-
tion are homosexual (including supposedly more men than
women). The phenomenon of transsexuality, on the other hand,
rests below the per mill range (including more male-to-female
transsexuals than female-to-male transsexuals). However,
trans- and homosexuality are ancient societal phenomena. Only
the setting has changed. Homosexuality is no longer perceived
as a result of an aberration, but simply as a different develop-
ment,

in light of new scientific findings and growing social acceptance,
the judicial authorities in Europe have made a key contribution
to equality for LGBT people. The aim is to separate the political
issues from legal questions and to thereby rationalise the de-
bate. Europe will not create a unified family model, but pave
the way for a rationally based equality. While the various Mem-
ber States still bear very large differences in terms of the social
acceptance of LGBT people, a general and consistent tendency
toward greater legal equality can be found.
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Indigenous Peoples: The Sami and Inuit

Indigenous peoples are distinguished from autochthonous, eth-
nic, religious, linguistic and national minorities or ethnic groups (—
What is a “Minority”?). As "indigenes”, they have strong territorial
ties and are greatly marginalized both economically and politically.
They stand out culturally to the majority population to a greater
degree than other groups. Unlike members of those minorities, who
benefit only from individuat rights, indigenous peoples enjoy addi-
tional collective rights - specifically, rights pertaining to their an-
cestral land as well as self-determination.

From “indigenes” to “First Nation”

The only currently binding international agreement referring to
indigenous tribes dates from 1989: This Convention concerning In-
digenous and Tribal Peoples in Independent Countries, No. 169 of
the International Labour Organisation, calls for the promotion of
their identity, language and religion as well as the protection of
their lifestyles, institutions and economic survival within the exist-
ing national borders. But the Convention, ratified so far by 20
states, was not even signed by major countries with large indige-
nous populations like Sweden and Finland, Canada and the USA,
Russia, China or Australia. The UN General Assembly’s Declaration
of the Rights of Indigenous Peoples, on the other hand, received
significant support on 13 September 2007 with 144 votes, just four
votes against and eleven abstentions. Finally, after twenty years of
drafting, this widely accepted declaration for the first time recog-
nises not only the rights of indigenous peoples, but also the right of
self-determination. Furthermore, other collective rights, such as
property, iand use and control over natural resources are provided
for by the UN declaration. The maintenance and development of its
own political, religious and cultural institutions, including schools is
also provided for, as is a consultation process between states and
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indigenous populations. Finally, the declaration calls for compensa-
tion payments and measures to prevent genocide (— Zero Toler-
ance).

As is the case with the terms minorities or ethnic groups, there
is no universally accepted definition for indigenous peoples. How-
ever, some criteria, such as historical continuity in a certain area,
or before others “invaded” or came to the area, close cuttural rela-
tionship with nature, self-definition and traditional life style as well
as oppression and threat to livelihood by a dominant company can
be used for a working definition. Based upon these criteria, as many
as 400 million people (or 5% of the world's population) can be
counted as indigenous peoples. Particularly in the Third World, en-
tire countries and their majority populations define themselves as
indigenous because of a traumatized, post-colonial self-conception,
thus blurring the image of truly marginalized population groups.
Sometimes the indigenous roots of a population become a constitu-
tive element of national identity, creating a certain potential for
abuse. Venezuelan president Hugo Chavez and Bolivia's Morales gov-
ernment have succeeded in uniting oppressed (under Coloniatism
and subsequently by multinaticnal corporations) indigenous majori-
ties behind them by invoking their indigenous origins. The term
“First Nation” - introduced in Canada in the 1980s, is not yet widely
used, but may be helpful because of the neutrality and considering
the borderline cases mentioned above.

The Sami: Europe’s only indigenous peoples

The Sami, the only indigenous peoples living in continental
Europe, reside in northern Scandinavia and on the Kola Peninsula.
The term Sami means “swamp people“, and replaces the term
“Lapps” (derived from Reindeer herding) which, perceived as a dis-
criminatory label, has fallen out of use. The number of Sami is es-
timated at between 70,000 and 90,000 in the countries of Norway
(~40,000), Sweden (~20,000), Finland (~6000) and Russia (~2000).
Their historical settlement area, the “Sapmi” or “Same Atnam”,
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was formerly much larger, and supported their traditional nomadic
lifestyle of reindeer herding, fishing, hunting and gathering. How-
ever, the Sami have experienced centuries of exploitation by mining
and trade as well as slavery and missionary work. In recent decades,
the already limited habitat has been restricted even further by road
construction, industrialization, expansion of hydroelectric power
and tourism development,

The Middie Ages and the early nation-building of the 17th Cen-
tury saw the suppression of the Sami. Taxation, restriction of hunt-
ing rights, industry and commerce, forced resettlement, bans on
their language and culture, and the nationalisation of agricutture
and livestock have nearly led to the demise of the Sami culture.
This is evidenced in the proportion of the Sami population living in
their original settlement area - just 4 percent, and on the Russian
Kola Peninsula, less than 0.2 percent, only a small percentage of
whom partake in traditional reindeer herding. In 1952, the Sami,
who {(with their Mongolian origin and Finno-Ugric language) have
been living in Scandinavia since 10,000 BC, founded the Sami Coun-
cil, a political advocacy organisation, to confront the threatening
situation faced by the Sami in Norway, Sweden and Finland {(— Par-
ticipation). 1989 saw the first meeting of a directly elected Sami
Parliament in Norway, followed a few years later by Sami partia-
ments in Sweden and Fintand. In 2000, the joint Sami Parliamentary
Council met for the first time, together with the Association of Rus-
sian Sami, to promote the common interests of the Sami across bor-
ders.

Despite these collective regional institutions, most of the areas
relevant to the Sami are still regulated by the state. Norway for ex-
ample, is the only country with a Sami population that has ratified
the ILO Convention 169. The Norwegian constitution, which recog-
nizes the Sami as a people, only established a special commission
determining their land and resource rights in 2007, in order to com-
pensate the Sami for the nationalisation of the collectively used
“Halogaland”. As in Norway, in Sweden the Sami Parliament is also
consulted on matters concerning the Sami. Further, the Sami Par-
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liament in Sweden regulates administrative tasks in the distribution
of state subsidies, in language policy and other cultural and social
issues that directly affect the lives of the Sami. In contrast to these
collective rights, the Sami in Finland are treated as a national mi-
nority, so their individual rights and obligations are equal to those
of other Finnish citizens (— What is a “Minority”?). Thus, reindeer-
herding is not an exclusive right of the Sami in Finland - a fact that
places non-traditional reindeer-herding and the timber industry in
conflict with the territoriat claims of the Sami. On the other hand,
in 1995, with the accession of Sweden and Finland to the EU, the so-
called “Sami protocol” was included in the Accession Treaty, reserv-
ing the Sami population special rights explicitly defined as non-
discriminatory and compliant with the Single European Market -
similar to what was agreed with regard to the special autonomy
agreement regarding the Aland Islands (— Autonomies). Thus, the
fact that Norway - following a negative referendum on the question
- did not accede to the EU in 1995 resulted in the disruption of the
Sami settlement area by the EU border. However, the EU accession
of Sweden and Finland should, at the very least, be regarded as a
positive development for the provision of regional funding. In Rus-
sia, on the other hand, the Sami of the Kola Peninsula were indeed
recognized as an indigenous peoples in 1999, but their survival con-
tinues to be threatened by nationalization and resettlement meas-
ures, “Russianisation”, and finally, by pollution resulting from the
Chernobyl catastrophe,

The Inuit: A special case in Europe and Canada

in comparison to other indigenous peoples, the Inuit people liv-
ing in Canada and Greenland, with their extensive political rights,
are an exception among indigenous peoples. In 1979, the Inuit in
Greenland were granted a far-reaching territorial autonomy by the
Danish government (—» Autonomies). Of Greenland’s 56,000 inhabi-
tants, 47,000 are inuit and 9000 of Danish origin and have developed
a strong regional identity since the 1960s. Tensions with Denmark
arose in connection with its application for membership in the then
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EC: In 1972, the Greenlanders voted not to apply for membership,
because they wanted to protect their fisheries’ yields against the
Single European Market, Denmark nevertheless joined the EC in
1973 (along with Great Britain and Ireland), but in return conceded
a special autonomy to Greenland in 1979. Availing these new free-
doms, Greenland soon produced a referendum for the withdrawal of
the world's largest island from the EC: In 1985, the territory of
Greenland was re-designated as an “overseas territory” rather than
part of the EU territory proper. In late 2008, 76 percent of
Greenlanders voted for further expansion of autonomy. Greenland'’s
foreign minister stated in early 2009 that Greenland still intended
to remain part of Denmark for “20 or 30 more years”.

The Inuit, who reside in Siberia, Alaska, Canada and Greenland,
emigrated from Asia around 3000 BC via the Bering Strait, in various
waves through 2500 BC, reaching Greenland by 1000 AD. The com-
mon term “Eskimo” is regarded as derogatory by the Inuit (“peo-
ple”}), who are descended from the Mongols. Their original, nomadic
lifestyle, based on fishing and hunting marine mammals such as
seals, whales and polar bears, was denied by the influence of the
animal and nature conservancy movements, trade boycotts, and to
an increasing extent, climate change. While the Inuit could once
fish four months on solid ice, they are now limited to a single
month, In the other months, the ice is too thick for boats and too
thin for dog sleds. On the other hand, the warmer climate allows for
the extraction of minerals and the search for oil off the coastline.
The restructuring of social problems continues on course.

Denmark and Canada have both made attempts to allow the
Inuit economic and cultural survival by granting them powers of
self-government. [n 1999, Canada gave back the region of “Nuna-
vut” (“Our Homeland”), which is six times the size of Germany and
is home to some 31,000 inhabitants, 85 percent of whom are inuit.
Trade in arts and crafts, hunting and fishing as well as the preserva-
tion of tradition, both in Nunavut and Greenland, are the main
functions of the autonomous self-government. The great challenge
for the Inuit political representatives in Canada and Greenland will
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be to balance between preserving traditional culture and modern
lifestyles. Adapting to global warming and a responsible mining of
the abundant mineral, gas and oil deposits, however, can be en-
sured only through transnational action.

indigenous peoples are marginalized population groups de-
scended from the first inhabitants of a given territory, to which
they have retained a close connection. According to UN esti-
mates and self-definition, there are 400 million members of in-
digenous peoples worldwide, including diasporas and refugees.
For the Sami and Inuit, the largest indigenous peoples of
Europe, the greatest challenges are the preservation of lan-
guage and culture, environmental protection, use of natural re-
sources and the maintenance of their traditions. The ongoing
climate change in these ecologically highly sensitive areas is
probably the greatest threat to the survival of these indigenous
peoples.
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Judiciary:
The Role of Courts in Minority Protection

The proceedings and findings of the courts are referred to as
“jurisprudence”, and the courts themselves are one of the three
branches of government. In his famous 1784 book The Spirit of the
Laws (“De Uesprit des lois”) Baron de Montesquieu stated that the
freedom of citizens can be measured by the division of powers of its
government, which is the only way to avoid abuse of power. The
three traditional powers of the state, namely the legislature {legis-
lative), administration (executive) and courts (judiciary) must each
be independent in order to keep each other in check - “Le pouvoir
le pouvoir arréte”, in Montesquieu's words, This has not changed
since his time. Perhaps today we recognize the importance not only
of this “horizontal” separation of powers, but a “vertical” separa-
tion as well: the division of power between the national, regionatl
local levels (— Autonomies). Further, we recognize another political
force on the horizontal plane, sometimes called the “fourth es-
tate”: the power of the media (— Media),

The judiciary’s role is to monitor the state administration and
apply the law to individual cases. In the application of the law to
actual situations - i.e. people’s concrete life circumstance - the ju-
risdiction is bound to the laws themselves. The so-called “third es-
tate power” (judiciary) thus does not operate in a legal vacuum. n
contrast to the executive and legislative, it is relatively removed
from the political process of a society. The deciding judges are in-
dependent. They are not subject to orders, answerable only to their
reputations for legal expertise. In addition, it is within the court’s
jurisdiction to judge whether legislation is constitutional or contra-
dictory to the constitution. When one regards the constitution fun-
damentally as a constraint of values to which society is obligated in
abstraction, and simple laws as products of the political struggle to
achieve majorities in Parliament, it is immediately clear why the
judiciary is essential for the protection of minorities - be they eth-
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nic minorities, language minorities, sexual minorities or others: It is
the judiciary, which oversees that the majority-led democracy is
not denying minorities their rights. This also applies to cases where
societies use instruments of direct democracy such as referendums
to deal with minority-related issues (— Media, — The Veil).

The European Court of Human Rights in Strasbourg (Council of
Europe)

At the European level, the Jurisprudence of the European Court
of Human Rights in Strasbourg is particularly important to the de-
velopment of minority rights. The Court in Strasbourg monitors the
compliance of the Member States of the Council of Europe with the
European Convention on Human Rights (ECHR, — Organisations).
Cases ‘involving the actions of states and falling within the scope of
the ECHR can be brought before the Court at the point when domes-
tic remedies have been exhausted. Although the ECHR contains no
specific provisions for the protection of minorities, its human rights
standards are a central concern in the court’s interpretation of is-
sues pertaining to minorities.

As a full-time Court, the European Court of Human Rights has
only existed since 1998. It has been called upon with increasing fre-
quency ever since. Trials have lasted longer and longer, to the point
that the Court has become the victim of its own success. On 18 Sep-
tember 2008, it announced its ten thousandth ruling. At the end of
2011 151,624 cases were pending before the Court. In the tradition
of the Court, well over half of these cases were from four countries,
namely Russia (40,225=26.6%), Turkey (15,940=10.5%), Italy
(13,741=9,1%) and Romania (12,286=8.1%). Out of the 1157 judg-
ments the Court delivered in 2011, the following five rights en-
shrined in the Convention were most frequently at stage: length of
proceedings (341 judgments), right to liberty and security (261
judgments), right to a fair trial (211 judgments), right to an effec-
tive remedy (187 judgments) and inhuman or degrading treatment
(183 judgments). Since the Court was founded, the applications
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have become more numerous from year to year. Whereas 8,400 ap-
plications were accepted by the Court in 1999, the figure rose to
64,500 in 2011. In addition to the 47 judges (18 of them women),
some 270 attorneys are employed at the Tribunal, supported by an-
other 370 employees, For all the Court’s activities in 2012, it has to
operate on a meager budget of just € 67 million. The situation thus
remains tense. The number of procedures is as high as ever. Against
this background, the 2012 UK Chairmanship of the Council of Europe
held a Ministerial Conference on the Future of the European Court
of Human Rights in Brighton from 18 to 20 Aprit 2012, The Confer-
ence adopted the Brighton Declaration, proposing a variety of re-
forms to the Court. Some of these proposals send ambivalent signals
but at least the States commit to better implement in the future
judgments of the Strasbourg Court. And in fact it is the underper-
formance of fundamental rights protection at the national level that
generates the considerable pressure imposed on the European
Court,

From the abstract and institutional to individual cases, in the
foltowing we shall take a short stroll through selected rulings of the
European Court of Human Rights of particular relevance to the pro-
tection of minority rights.

Equality: What does it take to assure discrimination-free law?

In general, the discrimination ban in Article 14 of the European
Convention on Human Rights (ECHR) is enforceable only together
with other, specific ECHR-assured fundamental rights (— Discrimi-
nation). It was unclear whether this prohibition of discrimination
only prohibited treating like situations differently or whether it also
banned the equal treatment of different situations. In its 2000 rul-
ing on the case of Thlimmenos v. Greece, 34369/97, the Court
stated that equal treatment of inequality constitutes discrimination.
Specifically, a state imposing measures regarding objections to
compulsory military service (in this case Greece), had discriminated
on the basis of not taking the differing motivations in the objections
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into account. Mr. Thlimmenos, an avowed Jehovah’s Witness, was
refused appointment as a certified accountant because of his crimi-
nal conviction for refusing compulsory military service on the basis
of his religious and moral beliefs. The Court criticised Greece for
being unfair in “failing to introduce appropriate exceptions to the
rule barring persons convicted of a serious crime from the profes-
sion of chartered accountants”. A distinction has to be made be-
tween simple failure to fulfill a civic duty and the computsion to
violate one’s inner convictions. If all are sheared with the same
comb, then the equality principle is violated (— Formal Equality). In
other words, egalitarianism sometimes leads to violation of equal-
ityl

The case of Nachova v. Bulgaria, 43577/98 and 43579/98, con-
cerned the killing of two Roma by the military police. The two vic-
tims, who had absconded from military service, were denied prose-
cution and shot in broad daylight even though it was known that
they were neither armed nor dangerous. Immediately after the
shooting, the policeman yelled “Fucking Gypsies!” at withessing by-
standers. It is legally interesting that the Court, in its 2005 ruting,
stated that the dubious actions of the authorities in handling this
case constituted not only a case of the right to life being violated,
but also that the authorities had failed to meet their obligation to
take preventative measures against discrimination on the basis of
ethnicity. They would have had to carefully investigate whether the
shooting of Misters Angelov and Petkov (the two Roma victims) was
not motivated by racism. The Court ruled the same in the 2007 case
of Petropoulou-Tsakiris v. Greece (44803/04), which also involved
Roma citizens: A pregnant woman had lost her child when kicked by
a policeman. Here too, the Court reached the conclusion that the
racial aspect of the case was not properly investigated. In the
course of the trial, the Greek Deputy Police Chief had opined pub-
licly that the Roma generally exaggerated complaints, and that this
was part of a character assassination tactic that made it difficult for
police to perform their work. Understandably, such details could
give rise to doubt regarding the quality of criminal trials. The ban
on different treatment applies well in the prosecution of crimes.
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Firstly, crimes that are racially motivated are not to be treated
identically with those not committed with racist motives (— Xeno-
phobia). On the other hand, the authorities must do everything pos-
sible to find out the true motivations of the perpetrators, and not
suppress facts in the trial that might indicate raciat motivation.

That the discrimination prohibited by Article 14 of the Conven-
tion may also prohibit unequal treatment based on citizenship has
also become evident in jurisprudence. Thus, in its 2009 ruling on the
case of Andrejeva v. Latvia (55707/00), the Court held that it con-
stituted a violation of the right to peaceful enjoyment of property
(Article 1 of ECHR Protocol 1) in relation to Article 14 of the Con-
vention, if a person residing in Latvia is denied pension rights solely
because the person is not a Latvian citizen. Although Member States
are entitled to a broad degree of interpretation of social freedom,
unequal treatment of a person solely because of their nationality or
citizenship cannot be justified.

The right to privacy as a protection for the lifestyle of the Roma?

Article 8 ECHR grants every individual the right to respect for
his private and family life, home and his correspondence. In a num-
ber of cases, members of the Roma minority have sought protection
for their “caravan culture” under this article. Indeed, the Court
seems to recognize in principle that ECHR Article 8 protects the
“way of life” of a minority. In any case, the Court ruled in 2001 that
limitations on parking caravans can affect not only the inviolability
of the home, but also limit the preservation of Roma identity and,
in turn, their private and family life connected to their tradition
{Chapman v. United Kingdom, 7238/95). Further, the ruling indi-
cated an “emerging international consensus” among the Council of
Europe nations recognising the obligation to protect the security,
identity and lifestyle of minorities, “not only for the purpose of
safeguarding the interests of the minorities themselves but to pre-
serve a cultural diversity of value to the whole community”. At the
same time, however, the Court in that case noted that this interna-
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tional consensus is not yet concrete enough to compel the individual
states in one direction or another in any given situation.

The court also found a violation of the right to privacy in a 2009
ruling involving an accusation of sterilization without the patient’s
consent. The eight plaintiffs were Slovakian Roma who gave birth by
caesarean section in a public hospital and were rendered infertile
after the surgery. Suspected to have been secretly sterilised on
purpose, they demanded the medical records. They were refused,
which the Court saw as a violation of ECHR Article 8 (K.H. v. Slova-
kia, 32881/04).

Freedom of religion: The state as a neutral broker between reli-
gious groups

Article 9 of the ECHR guarantees freedom of thought, con-
science and, above all, religion. Everyone can thus avow his religion
individually or together with others, publicly or privately. Particu-
larly in this context, the question has been raised as to whether the
state'can enter into the aegis of the churches. The state must re-
frain from making certain restrictions, such as on the appointment
of priests. On the other hand, it is quite possible - according to the
Court - to limit the communication channels of certain faiths by, for
instance, awarding radio licenses to some religious groups but not
others. In the case of United Christian Broadcasting v. United King-
dom (44802/98) it was stressed that such restrictions can be consid-
ered particutarly necessary in a democratic society if that society is
characterized by religious diversity. For then - as the Court ruled in
2000 - it is the obligation of the state to seek a fair, balanced rela-
tionship between the religions. At the same time, it is not the
state’s role to take sides in the event of conflict between religious
(splinter-) groups. In connection with a dispute over the succession
of the late Mufti of Rodopi in Greece, the Court stressed that the
state is to restore harmony without trading pturalism for forced ho-
mogeneity (1997 ruling on the case of Serif v, Greece, 38178/9). To
comply with this duty of neutrality under ECHR Article 9, mere tol-
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erance by the State is not enough. The state must atlow the estab-
lishment of institutions and recognize the various communities. This
does not mean that any special recognition or funding must be pro-
vided for every specific group. A small, strict splitting of the Jewish
community in France was not granted approval for its special means
of butchering. In its related 2000 ruling, the Court found no viola-
tion of ECHR Article 9 in conjunction with ECHR Article 14, because
it was possible for this group to obtain meat that satisfied their
(strict) slaughter rules even without such self-government (case of
Jewish Liturgical Association, Cha’are Shalom Ve Tsedek v. France,
27417/95).

Freedom of expression and of assembly: the demands of minori-
ties are no danger to society

Article 11 ECHR grants freedom of assembly and of association.
As is apparent from the decisions in the 1998 cases of Sidiropoulos
and others v. Greece (26695/95), Stankov and the United Macedo-
nian Organisation llinden v. Bulgaria {29221 and 29225/95), this
freedom may not be denied with regard to specific political de-
mands of the respective groups. As stated in the Sidiropoulos ver-
dict, neither territorial integrity nor national security were put at
risk, and organisations that call for the promotion of minority cul-
tures were appropriate, as “the existence of minorities was a his-
torical fact that a ‘democratic society” had to tolerate and even
protect and support according to the principles of international
law”. In connection to this ruling, the Court referred to the OSCE
Charter of Paris and the Copenhagen Document (— Organisations}.
in the Stankov case, the Court maintained that calling for secession
did not automatically justify the prohibition of the group in ques-
tion.

In the so-called “Kurdish cases”, the Court had to address the
issue of terrorism in the minority context. In balancing between
human rights and political order, the Court took into consideration
the nature of a particular publication, its dissemination, and the
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threatened punishment, The Court identified a violation of Article
10 in eleven out of 13 cases (the judgments date from 2009). In the
two cases in which no human rights violation was found, the Court
identified an incitement of violence in the expressed opinions of
each plaintiff, as they actively endangered specific individuals. Also
in 2009, the Court ruled that an association cannot be dissoived
solely because it refuses the national identity of the state. This case
concerned an association in Macedonia that denied the identifica-
tion of ethnic Macedonians as Bulgarians. (Association of Citizens
Radko and Paunkovki v. The Former Yugoslav Republic of Mace-
donia, 74651/01).

Article 10 ECHR guarantees freedom of expression, which in-
cludes the freedom “to receive and impart information and ideas
without interference by public authority and regardiess of fron-
tiers”. The Court stressed that not only majority- or system-friendly
ideas are covered by freedom of expression, “but also those that of-
fend, shock or disturb; such are the demands of pluralism, tolerance
and broadmindedness without which there is no ‘democratic soci-
ety’” -(stated in the 199 ruling in the case of Arslan v. Turkey,
23462/94).

Right to Education: No right to mother tongue instruction, but
protection against segregation

On the subject of mother tongue instruction in school, the
Court noted that Article 2 of the first Additional Protocol to the
ECHR, which grants the right to education, does not include educa-
tion in the mother tongue (— Education}. Although the state is
obliged to respect the right of parents to ensure such education and
teaching in conformity with their religious and phitosophical convic-
tions, the Court has stressed that this does not amount to the con-
sideration of the parents’ linguistic preferences (see, for example,
the 2000 ruling on the case of Skender v. The Former Yugoslav Re-
public of Macedonia, 62059/00). In the case of Cyprus, it was de-
termined that the closure of an existing school offering may well
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constitute a violation of law (the 2001 ruling in case of Cyprus v.
Turkey, 25781/94).

After initial hesitation, the Court also made it clear that a seg-
regation-like concentration of Roma children in special schools
would be an injury to the right to education in the context of Arti-
cle 14 ECHR. The key ruling was issued by the Grand Chamber of the
Court in 2007 on the case of D.H. v. Czech Republic (57325/00).
This circumstances of the case involved eight special-education
schools and 69 elementary schools in Ostrava in which the distribu-
tion of Roma and non-Roma children was striking. The chance of a
Roma child being enrolled in a special-education school was 27
times higher than that of a non-Roma child. The Advisory Commit-
tee of the Framework Convention for the Protection of National Mi-
norities noted in 2005 that an estimated 70 percent of Roma chil-
dren in the Czech Republic are enrolled in special-education
schools. The Court accepted that the data are not 100 percent reli-
able (— Organisations). It emphasizes, however, that it is con-
cerned about the general trend, and that governments are not able
to present any facts that might invalidate this picture. When a
plaintiff presents plausible evidence that indirect discrimination has
taken place, it is up to the responding State to prove the contrary
(this reversal of the burden of proof was established in the Nachova
v. Bulgaria judgement). Accordingly, the Czech Republic was found
to violate the ECHR.

The European Court of Justice in Luxembourg (European Union)

The Court of Justice of the European Unijon situated in Luxem-
bourg (CJEU) is significantly different from the European Court of
Human Rights in Strasbourg. It is not a court specialised in human
rights, but one that monitors the entire breadth of EU law, and
therefore deals with economic regulatory, institutional or other
topical issues, such as agriculture and the environment. In fact, the
number of judgments on human rights issues is traditionally very
low. For instance the Court referred to the Charter of Fundamental
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Rights only 66 times between early 2001 and late 2008. The fact
that the Charter became legally binding with the treaty of Lisbon
has changed the picture: increasingly the Court is making reference
to human rights (— The Lisbon Treaty). In 2011, the number of de-
cisions quoting the Charter rose by more than 50 percent compared
with 2010, namely from 27 to 42. When addressing questions to the
Court of Justice (so-called preliminary rulings), national courts have
also increasingly referred to the Charter: in 2011, such references
rose by 50 percent compared with 2010, from 18 to 27.

Apart from the degree of specialisation, the Courts also differ
greatly in size. The CJEU itself is composed of 27 judges and eight
advocates-general. In addition, there are 27 judges in the General
Court as well as seven judges in the Civil Service Tribunal, which
deals with official matters. Thus, the three EU judicial courts con-
sist of 69 individuals, 16 of them women, Altogether, the CJEU em-
ploys about 2000 people, and its 2010 budget was € 341 million. At
the end of 2011 there were 849 cases pending, and over the year
444 judgments were issued. Because of this, compared to the Stras-
bourg court, with its substantially less intense caseload, the CJEU
can also handle its cases in a fairly short time frame - with an aver-
age length of about 16 months, its proceedings are relatively short.

The CJEU has developed a dense body of jurisprudence on Anti-
Discrimination Law (— Discrimination). But regarding the protection
of minorities in the narrow sense, the Court has thus far hardly been
called to comment. To date, only with regard to minority language
use has a relationship between EU law and minority protection been
recognized. In its 1989 ruling on the Groener case, the Court sent
two messages. On the one hand it declared that policies for minor-
ity protection may well come within the scope of EU law, and thus
sometimes be subject to certain EU legal limitations (— Yin and
Yang). On the other, it appears very flexible, finding in the case at
hand that citizens of other EU states could bear the burden of a
protection system. Specifically, the case was about Ms. Anita Gro-
ener, a Dutch citizen who wanted to teach art at a college in Dub-
lin, but who was not accepted into its faculty because she lacked
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sufficient knowledge of irish. She invoked EU law on the grounds
that the obligation to be able to speak Irish excluded her from tak-
ing up the position she had applied for and thereby limited her right
as a worker to freedom of movement: that is, the possibility to
freely travel and find employment anywhere in the EU. The Court
disagreed, finding Ireland’s requirement of language skills legiti-
mate, although in the particular design course Ms. Groener would
have had to teach, had she received the job, they were not even
required since the course in question was to be conducted in Eng-
lish., The Court thus respected the Irish Government’s intention to
preserve and promote the Irish language. The Court deemed it nec-
essary to require skill in a language other than the language of in-
struction, stressing that teachers such as Ms. Groener not only play
an essential role in teaching, but also through their participation in
the day-to-day activity of the school as well as their privileged rela-
tionship with their students. Therefore, it is not unreasonable to re-
quire of those teachers a certain competency in its first official lan-
guage. One view of this somewhat convoluted argument is that the
Court was avoiding the touchy subject of the Irish language policy
(— Speaking of Languages). Nevertheless, the Court stated that
States do not have untimited discretion to use their respective pro-
tection systems if EU citizens are burdened by it. Literally, the CJEU
said: “The EEC Treaty does not prohibit the adoption of a policy for
the protection and promotion of a language of a Member State
which is both the national language and the first official language.
However, the implementation of such a policy must not encroach
upon a fundamental freedom such as that of the free movement of
workers. Therefore, the requirements deriving from measures in-
tended to implement such a policy must not in any circumstances be
disproportionate in relation to the aim pursued and the manner in
which they are applied must not bring about discrimination against
nationals of other Member States” (Case C-379/87).

In 1998 the Court issued another ruling in the area of minnrity
language protection, but this time it was not about whether EU citi-
zens might be affected by the burden of such a system (an exten-
sion of the linguistic duty ), but whether the privileges of such sys-
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tems have to be extended to EU citizens, simply because they hap-
pen to live in the same area as the minority to be protected (an ex-
tension of a linguistic right). The cases in question involved Mr,
Bickel, an Austrian citizen who in 1994, as a truck driver passing
through South Tyrol, was stopped in Kastelbell by a carabinieri pa-
trol, and Mr. Franz, a German national, who visited Taufers in 1995
while on hotiday in South Tyrol. (Case C-274/96). Both of these EU
citizens faced criminal charges: Mr. Franz for possession of a prohib-
ited knife that exceeded the legally allowed tength, and Mr. Bickel
for drunk driving. Both defendants were not strong in the Iltalian
tanguage, and demanded that they, like the residents of South Ty-
rol, were entitled to use German in their proceedings, even though
they were not members of the minority for which this linguistic pro-
tection was actually conceived. The Court found in favour of the EU
citizens in both cases. If only those based in South Tyrol could claim
the privilege of bilingualism, this would exclude all German and
Austrian nationals, even though they speak the same language as
the South Tyrolean minority. So such an exclusive rule would result
in protecting only German speakers from South Tyrol, who are pre-
dominantly Italian citizens. Such an indirect discrimination based on
citizenship is not acceptable, especially when the extension of the
right in question to other German speakers (from Germany or Aus-
tria) does not endanger the South Tyrolean minority. The
“Bickel/Franz-effect” will therefore result in some of the advan-
tages arising from a regional minority protection system being ex-
tended to all EU citizens who are in a similar position to the minor-
ity members. However, when it comes to the allocation of scarce
resources such as jobs, social housing and the like, the extension of
benefits would indeed endanger the protective system. It is there-
fore clear that in such constellations EU law will not work at all
costs to promote expansion of such a system to all EU citizens who
are in a comparable situation as those persons who belong to the
protected minority.
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Of the three branches of government, the judiciary is that which
operates most independently of the respective political majori-
ties, and is therefore of particular importance for the protec-
tion of persons belonging to minorities. At the European level in
particular, there is the Court of Human Rights in Strasbourg,
which contributes to the development of European standards in
the area of minority protection, despite the fact that the Euro-
pean Convention on Human Rights (ECHR) contains no special
rights for minorities. The European Court for Human Rights
shows in various contexts to which degree special needs and
problems of minorities have to be taken into account and hence
provides guidelines for interpretation. The Court of Justice of
the European situated in Luxembourg (CJEU) has rarely been
faced with minority legal issues, only with a few cases regarding
issues of minority language use. However, with the Treaty of
Lisbon in force since end of 2009, case law at the Court of Jus-
tice is expected to be increasingly relevant for the protection of
fundamental rights, including the rights of persons belonging to
minorities.
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Kaleidoscope of Demographic Change:
Immigration and its Challenges

America is a country of immigration; Europe is not. That is the
received continental wisdom, More than 33 million American citi-
zens (well above one tenth) were not born there. And America has
37 million immigrants without citizenship who were not born there,
either. Nor should we forget the twin-digit millions of individuals
who are in America illegally but also contribute to its diversity.
Given such figures, it is surprising there are so few problems with
the social integration of newly arrived population groups. The fig-
ures for 2012, however, show that, in spite of its huge population,
the United States only comes 26th in terms of relative net immigra-
tion (3.62 immigrants per 1000 inhabitants). Of the EU’s 27 Member
States, only Cyprus (10.75), Luxembourg (8.15), Spain (5.02) and It-
aly (4.67) are ahead of the US whereas most of the other EU Mem-
ber States have, in relative terms, considerably less net immigration
compared to the US. The statistic also lists the countries that have
negative immigration (i.e. emigration). That also includes a number
of EU Member States, namely Romania (-0.26), Poland (-0.47),
Lithuania (-0.73), Latvia (-2.34), Bulgaria (-2.84) and Estonia (-
3.33). With close to six emigrants per 100 inhabitants, the autono-
mous Danish territory of Greenland (— Autonomies) comes at the
top of the European emigration league (only exceeded by a single
European country, namely Moldova with a rate of -10,02). All these
figures are estimates taken from the CIA’s “World Factbook”. At all
events, America’s capacity to absorb immigrants is impressive. On
the other hand, the social barriers in America have always been
lower than in Europe. That is nicely illustrated by the case of the
man who left Austria as a bodybuilder and became one of the most
powerful men in the United States. The fact that immigration is part
of the American self-image is perhaps one of the reasons why immi-
gration is not automatically seen as a problem or danger.
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Comparing demographic developments in America with those in
Europe, we see that the US population grew by 23.1 percent be-
tween 1990 and 2009 whereas demographic growth for the same pe-
riod in the 27 countries that now make up the EU was a modest 5.7
percent on average (by way of comparison: at 3.2%, growth for the
period in Germany was below average, while Austria’s 9% growth
was above average; for Switzerland the figure was 12.9%), Inward
migration is gaining in importance for demographic developments in
Europe, and there is growing awareness for the fact that our conti-
nent has become a region of immigration after all. The days when
Europe was clearly a population exporter are over, even though this
paradigm shift is still waiting for a convincing European response (—
Yin and Yang).

Demographic developments in the EU in the past and the future

Demographic developments are determined by two factors:
natural developments resulting from the difference between births
and deaths on the one hand and migration on the other, In general,
the rate of natural demographic growth has slowed in the EU {with a
slight improvement to be seen since 2004). According to Eurostat,
the EU had a total population of 499.8 million at 1 January 2009.
Compared with 497.7 million at 1 January 2008, that is an increase
of 2.1 million or 0.4 percent. This increase is comprised of 0.6 mil-
lion in natural demographic growth (with 5.4 million babies born in
2008) and a migration balance of +1.5 million. With the baby boom-
ers now growing older, however, European death rates cannot be
expected to remain constant any longer but to increase. Future
growth will therefore depend even more than at present on inward
migration, although the picture varies considerably from one EU
Member State to another,

The EU statistics for the nine years from 2000 to 2009 show the
great variety in demographic developments in the Member States.
On average the population of the EU grew by 3.4 percent in those
nine years. In four countries the rates of growth were well above
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ten percent, namely Ireland (17.2%), Cyprus (15.6%), Spain (14.7%)
and Luxembourg (13.6%). Austria ranks in an average position with
4.5 percent, while Germany, with a slightly negative growth rate of
-0.3 percent is among the one third of the 27 EU Member States
whose population has declined. The losses were greatest in Bulgaria
(-7.2%), Latvia (-5%), Lithuania (-4.6%) and Romania (-4.4%). On the
basis of the available data and identified trends, the European
Commission took a look into the future in 2008 (EUROPOP2008 con-
vergence scenario). The calculations suggest that the population of
the EU will increase to 521 million by 2035 and will then decline
step by step, reaching 506 million in 2060.

The above-mentioned study assumes that, starting in 2015, the
number of deaths will exceed the number of births. That will be the
end of demographic growth on the basis of natural population
growth, leaving a positive migration balance as the sole source of
demographic growth in the European Union. As of 2035, however, it
is expected that this migration surplus wilt no longer be enough to
futly compensate the shortfall in the natural population figures, i.e.
the population will probably shrink, Moreover, the EU continues to
move in the direction of an ageing society; the share of older per-
sons aged 65 and above is expected to increase from 17.1 percent in
2008 to 30 percent in 2060, i.e. one third of the population will be
pensioners (by current standards). However, as the past, the future
will bring great variety in terms of demographic change within the
EU, with population growth predicted for thirteen Member States
and population decline for fourteen from 2008 to 2060. The strong-
est growth is expected in Cyprus (+66%), Ireland (+53%), Luxem-
bourg {(+52%), the United Kingdom (+25%) and Sweden (+18%), with
the biggest decreases in Bulgaria (-28%), Latvia (-26%), Lithuania (-
24%), Romania (-21%) and Poland (-18%). According to this scenario,
the United Kingdom, with 77 million inhabitants, will be the biggest
of the current Member States in 2060, with Germany (71 million)
relegated to third place after France.
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Forms of immigration and their developments

Immigration comprises three distinct phenomena: the inward
migration of third-country nationals, the settlement of EU citizens
from other EU states, and the return of the country’s own citizens.
The statistics for 2006 show the relative importance of these three
aspects. In 2006 a total of 3.5 million people migrated to one of the
27 Member States of the EU. Of this total, 86 percent were non-
nationals of the country concerned (i.e. only 14% were returnees),
1.8 million of all immigrants (more than half) were third-country
nationals (i.e. persons without EU citizenship). The remaining 1.7
million immigrants were EU citizens with the right to move freely
within the EU and choosing to settle in a Member State (half of
which were returnees). This shows that the internal mobility of EU
citizens has become a significant factor.

According to the EU Commission, a total of slightly more than
eight million EU citizens - about 1.6 percent of the EU population -
had made use of their right to settle in another Member State in
2008. It is also estimated that, as a result of inward migration from
non-European countries, about 18.5 million third-country nationals
are now living in the EU, The share of non-EU nationals in the EU is
thus 3.8 percent of the total EU population. To this figure we must
also add those third-country nationals who are illegal immigrants.
This group is naturally hard to quantify; most estimates have varied
between 4.5 and 8 million. In October 2009, however, an EU re-
search project (Clandestino) attracted attention with new figures,
which were much lower than the previous estimates. According to
these statistics for 2008, there are between 1.9 and 3.8 million ille-
gal immigrants in the EU (0.39-0.77 % of the population of the EU
and 7-13% of the total for non-EU nationals). In some countries, like
Spain, there have been occasional legalisation programmes for “ir-
regular” immigrants. That makes sense when such persons can nei-
ther be granted asylum nor returned to their countries of origin for
practical reasons {(e.g. unclear identity or lack of cooperation on the
part of the country of origin). Legalisation programmes are re-
flected in the immigration balance, even though no physical inward
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migration has occurred (as the persons concerned were already in
the country).

Most EU countries now have a positive migration balance. Of
course, there was significant outward migration from the new EU
Member States after the beginning of the 1990s but the situation
has changed and most of those countries, too, now attract immi-
grants. [n absolute terms (i.e. not relative to the size of the popula-
tion), the biggest inward migration countries in the EU are currently
Spain, Germany, Italy and Great Britain. In 2006 Spain, Germany
and Great Britain alone accounted for more than two million of the
EU total of 3.5 million immigrants, with Spain at the top of the in-
ward migration league with approximately 841,000 arrivals. In gen-
eral, inward migration to Spain has risen significantly since the end
of the 1990s and has increased more than tenfold on an annual basis
over the last ten years. With 662,000 arrivals in 2006, Germany was
the second most frequent choice for inward migration in the EU, al-
though the figures for the previous years were much higher. That is
the reverse of the case in Italy, where the figures have increased in
the last few years, With about 470,000 arrivals, inward migration to
Italy reached a new height in 2003. The figures declined in the fol-
lowing years but rose steeply again to 558,000 in 2007. Since the
mid-1990s, there has also been a pronounced increase in the figures
for migration to the United Kingdom, Since 2002 the country has at-
tracted over 500,000 immigrants a year, a large proportion of them
coming from the new EU Member States and especially from Potand.
Since the beginning of 2000 there has also been an increase in in-
ward migration to the Czech Republic as another new EU Member
State and also to Austria, For 2004, Austria reported 127,399 arri-
vals, although the numbers have since declined. In 2006, the figure
for migration to Austria was 100,972 compared with 73,495 for out-
ward migration.
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The challenges behind immigration movements

When people move across borders, the ideas and culture that
every individual and every group has move with them. The host so-
ciety and the immigrants must then enter into a process of commu-
nication, whether they want to or not. So far maobility within the EU
has rarely been addressed with reference to the subject of minority
protection. And yet immigrants with EU citizenship can certainly
become a group in the public eye (— Case Studies), as in the recent
case of Polish immigrants to Great Britain. With well above 200,000
citizens abroad, the Poles constitute the biggest group of mobile EU
citizens, and they are particularly numerous in Great Britain, where
Polish-language newspapers have appeared on the market, The eco-
nomic crisis has led to occasional cases of conflict {(— Business and
Economic Crises), and there have been reports of written and, in a
few instances, physical aggression. The same applies to members of
the Roma, who have taken advantage of the EU’s internal mobility
rule to migrate from the new Member States in the East to Great
Britain, Spain, France or ltaly in order to escape poverty (and some-
times 'racism) in their countries of origin (— The Roma). A recent
report published by the EU Agency for Fundamental Rights (— Or-
ganisations) points out that internal mobility is not yet receiving the
attention it deserves from the Member States with regard to social
coexistence and integration. This is an area where work still needs
to be done to support the process of integration for mobile EU citi-
zens and breathe life into EU citizenship.

An even bigger challenge is of course inward migration from -
non-EU countries, where the culture gap is considerable {(and the
legal implications also differ since they are not EU citizens). The
ongoing debate in Germany on the subject of parallel societies, the
willingness to integrate, radicalisation, the vision of “Euro-Islam”
and the question of the right response shows how complex and diffi-
cult the subject is. Little use can be made of standard solutions in
view of the differences between the various cases and situations.
All that can be said is that the two poles of integration strategy,
namely the French assimilation model and the British coexistence
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approach have both produced extremely poor resuits. Neither strict
assimilation nor rigid segregation can be the response to immigra-
tion. Every society needs a cross-societal dialogue, with bilateral
accutturation as the order of the day. The host society must closely
examine its old rule books for “cultural shadows®”, which impose a
disproportionate burden on immigrants and their cutture (— The
Veil). At the same time the immigrants must internalise the basic
values of the host society. This approach is also to be found in the
“eleven common basic principles” for the integration of third-
country nationals adopted by Council of the European Union in No-
vember 2004 (— Organisations).

What the integration debate requires is the courage to recog-
nise cultural change in an increasingly pluralistic society. What we
also need is trust in our own legal systems; they are most certainly
capable of defining the limits of mutual accutturation where they
are rooted in the European consensus on fundamental rights. The
suggestion that the willingness of Germany’s Federal Constitutional
Court to recognise religious principles of slaughtering animals (ha-
lal) is ‘a first step on the path to permitting criminals to be sen-
tenced by Muslim courts to have their hands chopped off on German
soil shows how great is the need for information and education. Le-
gal systems are living organisms; they adapt to new situations with-
out discarding their basic principles.

Integration is a two-sided task. For integration to be successful,
it must be attractive to both the majority society and the immigrant
community. It must be worthwhile for the host society in that the
immigrants come to recognise the basic principles on which that so-
ciety is based, and it must be positive for the immigrants insofar as
it opens the door to them to upward social mobility in the host
country. A recent report of the German Centre for Turkish Studies
entitled “Successes and Deficits in the Integration of Ethnic Turkish
immigrants: Developments in their Living Situation from 1999 to
20087, for example, says that second- generation Turkish immi-
grants are better integrated than the first generation but that this
has not been accompanied by an improvement in social standing.
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What Europe can perhaps learn from America is the need to prove
that an open attitude towards the host society pays off.

in comparison to America, the population of Europe is growing
only slowly. Immigration is at a low level, too. The population is
decreasing in one third of the EU Member States. Immigration,
however, is increasing, and Europe has become an immigration
continent, By 2015 deaths will outnumber births, bringing natu-
ral demographic growth to an end for the EU. Inward migration
will then be the sole growth factor, but it is estimated that by
2035 it will not be enough to fully compensate negative demo-
graphic growth. There are currently half a billion people in the
EU, most of them nationals of the EU country they live in. About
eight million people, or 1.6 percent of the EU population, are EU
citizens who have settled in an EU Member State that is not
their home country. 18.5 million people, or 3.8 percent of the
EU population, are third-country nationals; they are nationals
of a non-EU country living legally in the EU. To them must be
added between two and four million third-country nationals liv-
ing in the EU illegally.

Today’s immigration challenge is management of the processes
of communication and integration for immigrants and host soci-
ety alike. Neither of the two poles of integration strategy - as-
similation in France and coexistence in the UK - is a blueprint
for success; the solution to immigration can be neither assimila-
tion nor segregation. What is needed is a two-sided process,
which is based on mutual adaptation as the guiding principle,
which does not call into question the fundamental values of so-
ciety, but which shows that opening up to society pays off in so-
cial terms.
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The Lisbon Treaty:
New Developments in the EU System

Those who are not regularly involved with the EU can perhaps
be excused a degree of confusion when it comes to the names of
the various treaties generated in the history of European integra-
tion. But the wood can be seen in spite of the trees: Today’s EU
catchwords like “Treaty of Maastricht” (1991), “Treaty of Amster-
dam” (1997), “Treaty of Nice"” (2001) and “Treaty of Lisbon“ (2007)
are simply amendments adopted as further developments of the
fundamental treaties of the EU, namely the EU Treaty and the EC
Treaty, To that extent one is tempted to say that the constitutional
development of the EU is something of a patchwork, the result of
increasingly frequent attempts to adopt the EU system to changing
circumstances. The Treaty of Lishon seeks to eliminate one specific
source of the resulting complexity: Co-operation in the field of
criminal law is no longer assigned to the Third Pillar with its special
regime (— Xenophobia) but is subject to the rules of procedure of
the Single Market (First Pillar). For our subject, this means that de-
cisions in the field of criminal law, which is of relevance for human
rights, now no longer presuppose unanimity in the Council. They
also require the approval of the European Parliament and fall within
the competence of the European Court of Justice in Luxembourg.

The complex genesis of the Treaty of Lisbon

In a departure from the usual policy of small steps, the leaders
of the EU decided at the beginning of the new mitlennium that it
was time for a great leap forward in the form of a new overall
treaty - a “treaty establishing a constitution of Europe” - to replace
all the earlier treaties. Under the influence of the history of the
USA, a Constitutional Convention was convened, which developed a
constitution for Europe between February 2002 and July 2003. One
interesting detail of the process is the fact that this was the first
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time an EU treaty was not created by the heads of state and gov-
ernment of the EU Member States (working in camera and unhin-
dered by parliamentary involvement). After the draft constitution
had been unveiled in July 2003, it had to be approved by the heads
of state and government. That was no easy task and - not surpris-
ingly - a number of changes had to be made to the draft for it to re-
ceive the blessing of the (many) men and (few) women in charge of
the various public administrations who watch Argus-eyed over the
interests of their individual states. Once it had been signed in Octo-
ber 2004, the Constitutional Treaty - like any other amendment to
the EU Treaty - had to be ratified at the national level in all the
(then 25) Member States in accordance with the provisions of their
respective constitutions. With the negative results of the referenda
held in France and the Netherlands in the summer of 2005, this hur-
dle in the acceptance procedure proved too high, and the new EU
constitution was dead before it saw the light of legal effect.

The following two years in the constitutional history of Europe
are officially classified as a pause for thought, although critics saw
it more as a pause from thought. It was not until the summer of
2007, during the German Presidency, that a new way forward was
found. The Intergovernmental Conference (i.e. the heads of state
and government of the Union) was mandated to negotiate a new
treaty which was, as far as possible, to be a replica of the failed
draft constitution. The result of that negotiation process is the
Treaty of Lishon, which was signed in December 2007. In terms of
content it is a 90 percent copy of the failed EU constitution but it is
formulated without any constitutional pathos, this underscoring the
fact that the Member States remain the “Masters of the Treaties”.
Following the positive result of the (second) referendum held in Ire-
land and the signing of the document by the Czech President Klaus
(— Zero Tolerance), the Treaty of Lisbon entered into force at the
end of 2009,

The new treaty brought a number of significant changes with
regard to the protection of human and minority rights including the
fact that the EU as a whole could now become a party to the Coun-
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cil of Europe’s European Convention on Human Rights (ECHR). This
was the first time the European Union had accepted any form of ex-
ternal control, namely by the European Court of Human Rights in
Strasbourg (Article 6 paragraph 2 of the EU Treaty). And that is just
one side of the twin strategy of Lisbon: In addition to being a party
to the ECHR, the EU was also given its very own Charter of Funda-
mental Rights.

The heady Charter of Fundamental Rights

Like the draft constitution, the Charter of Fundamental Rights
was also drawn up in a convention, which was chaired by the former
German President Roman Herzog and worked from December 1999
to October 2000. The Charter was signed by representatives of the
Portuguese EU Presidency and the Presidents of the EU Commission
and Parliament at a formal ceremony held in December 2000. As
Part Il of the Constitutional Treaty, the Charter was an integral part
of the constitution project. When that ground to a halt in the sum-
mer of 2005, hopes of a legally binding EU Charter of Fundamental
Rights had to be temporarily abandoned, too, but they revived with
the signing of the Treaty of Lisbon at the end of 2007. In order to
avoid all constitutional pathos, the Lisbon Treaty does not include
the Charter but only makes apologetic reference to it as a separate
document. Juridically speaking, this makes no difference as it is ex-
plicitly stated that the Charter has the same legal force as the
Treaty itself (see Art. 6 para. 1 of the EU Treaty). The Charter was
accordingly proclaimed with some minor changes in December 2007
and entered into law at the same time as the Treaty of Lisbon. Pre-
viously the EU’s Court in Luxembourg had based its decisions on the
provisions of the Council of Europe’s ECHR and developed corre-
sponding fundamental EU rights in its case law {— Judiciary), but
now the EU, for the first time ever, had its own written catalogue of
fundamental rights.

The Charter comprises seven chapters, which address the fol-
lowing items: dignity (Articles 1-5 on human dignity, the right to life
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and integrity of the person, prohibition of torture, prohibition of
forced labour); freedoms (Articles 6-19 on respect for private and
family life, protection of personal data, the right to found a family,
freedom of thought, conscience and religion, freedom of expression
and information, freedom of assembly and association, freedom of
the arts and sciences, the right to education, freedom to choose an
occupation and the right to engage in work, freedom to conduct a
business, the right to property, the right to asylum, protection in
the event of removal, expulsion or extradition); equality (Articles
20-26 on equality before the law, non-discrimination, diversity,
equality between men and women, the rights of the child, the rights
of the elderly, integration of persons with disabilities); solidarity
(Articles 27-38 on the workers’ right to information and consultation
within the undertaking, the right of collective action, the right of
access to placement services, protection in the event of unjustified
dismissal, fair and just working conditions, prohibition of child la-
bour and protection of young people at work, compatibitity of fam-
ily and working life, social security and social assistance, health
care, access to services of general economic interest, environ-
mental protection, consumer protection); citizens’ rights (Articles
39-46 on the right to vote and stand as a candidate at elections to
the European Parliament and at municipal elections, the right to
good administration, the right of access to documents, the Euro-
pean Ombudsman, the right to petition, freedom of movement and
residence, diplomatic and consular protection}, and justice (Articles
47-50 on the right to an effective remedy and fair trial, presumption
of innocence and the right of defence, principles of legality and
proportionality for criminal offences and penalties, the right not to
be tried or punished twice for the same criminal offence). Following
the treatment of all these items relating to dignity, freedoms,
equality, solidarity, citizens’ rights and justice, the last chapter
comprises four general provisions that are basic to interpretation of
the Charter.

Although the assessment of the Charter has been clearly posi-
tive in both academic and political circles, it must be said that it of-
ten appears overladen with content and in some cases - naturally
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enough - is the victim of compromise formulations. With regard to
citizen’s entitlements in the fields of education, employee rights
and social security, the Charter reflects the distribution of compe-
tence between the EU and the Member States with a trying number
of references to “national law and practices”. That has considerable
potential for disappointment and frustration. The greatest achieve-
ment of the Charter is doubtless the fact that it brings together
citizens’ fundamental rights in a single high-profile document, thus
making them clearer and more visible. The primary objective of the
Charter is to reiterate the rights that derive from the constitutional
traditions common to EU countries and from Member States’ inter-
national obligations, especially with reference to the ECHR.

First minority protection clause in an EU treaty

A number of delegates, especially from Hungary, Germany and
Austria argued for a minority protection clause to be included in the
Charter of Fundamental Rights, but a Europe-wide consensus on the
subject was not forthcoming. The result of their endeavours was ac-
cordingly weak: a vague diversity clause in Article 22 of the Charter
to the effect that the Union “shall respect cultural, religious and
linguistic diversity”. Only those who are familiar with the genesis of
the Charter will see a minority protection clause in this formulation;
the text itself speaks only of “diversity”, and that can refer to di-
versity within the states (protection of endangered cuttures, relig-
jons and lesser used languages) as well as to diversity between the
states (protection of national cuttures, or the official religion or
language of a state). Moreover, the Union merely has to respect di-
versity. Such a general diversity clause cannot be deemed to estab-
lish a specific duty of promotion nor any enforceable individual
rights, not to mention group rights {(— Yin and Yang). What the
Charter does contain, however, is a ban on discrimination on the
basis of “membership of a national minority” (Article 21 of the
Charter). The term “national minority” has thus become part of EU
terminology and as such can be interpreted by the European Court
of Justice.



114 THE PROTECTION OF MINORITIES IN EUROPE

It is equally remarkable that the EU Treaty itself now makes
explicit reference to minorities: Respect for human rights “including
the rights of persons belonging to minorities” is one of the values on
which the Union is founded (Article 2 of the EU Treaty). In compari-
son with the Charter, the term “minorities” is more general in the
EU Treaty, but that is not to say that national minorities are not
covered as well. Even though the Treaty of Lisbon does not confer
any additional authority on the EU to define standards of minority
protection, the new EU Treaty does make it clear that minority pro-
tection is a value that is common to the Member States and the Un-
jon itself. With regard to the “Treaty on the Functioning of the
European Union” (which corresponds to the earlier EC Treaty), the
Treaty of Lisbon added a new provision obliging the European Un-
ion, “in defining and implementing its policies and activities” (i.e.
in all its functions) to work “to combat discrimination based on sex,
racial or ethnic origin, religion or belief, disability, age or sexual
orientation” (Article 10 of the Treaty on the Functioning of the EU}.
The active avoidance and prevention of discrimination has thus be-
come a permanent focus of EU policy to which due consideration
must be given in Brussels in all contexts and at all times. And what
can we conclude from that?

For decades the European Parliament has worked to have mi-
nority protection enshrined in the EU Treaties. There was a growing
feeling at the political level that the EU’s commitment to minorities
abroad and its determination to ignore the subject in its own Mem-
ber States was an embarrassing case of double standards (— Organi-
sations). This may help explain why the Italian EU Presidency was
successful with a proposal suddenly introduced in November 2003 to
incorporate the dreaded word “minorities” in EU treaty law, al-
though diplomatic finesse was doubtless also involved. The amend-
ment proposed to include in Article 2 of the EU Treaty not only re-
spect for “the rights of persons belonging to minorities” but also the
principle of “equality between women and men”. Perhaps it was
this clever combination of a political bogey (minorities) with a po-
litical soft-sell item (gender equality) that brought the break-
through. Of course, a value anchored at the tevel of the constitution
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is not something that immediately changes the situation of minori-
ties in Europe. Nevertheless the changes introduced by the Treaty
of Lisbon provide a useful basis - especially when viewed in combi-
nation with other recent developments at EU level like the EU
Agency for Fundamental Rights established in 2007, the method of
open co-ordination, other fields of policy supportive of members of
minorities (— Organisations), and the designation of a member of
the European Commission specifically responsible for the protection
of fundamental rights. At all events, at the level of the EU Treaties
at least, the long silence on the subject of minority protection in
the EU has definitely been broken.

The Treaty of Lisbon is the latest amendment to the EU trea-
ties. It was signed by all 27 Member States on 13 December 2007
and entered into force on 1 December 2009, The Treaty of Lis-
bon is the equivalent of the constitution of the EU. Previously
the EU was not meant to became a party to the ECHR nor did it
have a binding catalogue of fundamental rights of its own. That
changed in both cases with the coming into force of the Treaty
of Lisbon, which was accompanied by the EU Charter of Funda-
mental Rights. In accordance with the Charter, the EU now has a
duty to “respect cultural, religious and linguistic diversity”. In
addition, discrimination on the basis of “membership of a na-
tional minority” is prohibited. The Treaty of Lisbon also makes
protection for “persons belonging to minorities” a constitu-
tional requirement of the EU. This means that the term “minor-
ity” is now a legal concept within the EU. To that extent the
Treaty of Lisbon provides legitimation for the protection of the
rights of persons belonging to minorities.
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Media:
Minorities and Public Perception

After the Second World War, television, radio and other mass
media were instrumental in shaping state identities. Media also play
an important role in the preservation and promotion of minority cul-
tures and languages. A homogenised media market, new media and
mass communications, on the other hand, lead to the standardisa-
tion of media culture and information. That in turn promotes a
process of concentration on a few world languages at the expense
of smaller national and minority languages. The world’s most com-
monly used languages account for 81 percent of all Internet con-
tent, from 30 percent in English to 2 percent in Russian. Moreover,
the media have a strong influence on the relationship between mi-
nority communities and majority societies through their reporting,.
The media therefore have an important role to play in creating a
positive and tolerant environment for minorities so that mutual
trust can be promoted and interethnic barriers overcome (— Xeno-
phobia). Reducing prejudice and hence ethnic tensions is one of the
main tasks not only in the political world but also for the media.

The status of minorities and their media in Europe

Press and media funding on the one hand and the protection of
minorities on the other are interrelated matters. International in-
struments like the Framework Convention for the Protection of Na-
tional Minorities adopted by the Council of Europe in 1992 and the
European Charter for Regional or Minority Languages make it easier
for minorities to form networks and obtain a minimum standard of
guarantees (— NGOs). The Language Charter, for example, is also
explicitly targeted at minority media. It calls upon the states to en-
sure a minimum standard of access to the media for minorities and
to provide them with the necessary help.
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Print media are especially important for the survival of a minor-
ity because they also serve as a tool of language acquisition (—
Speaking of Languages). In view of their usually limited circulation
and low advertising revenues, minority newspapers are dependent
on financial support. The countries of Europe do not have a stan-
dard system of support for the press, but a rough distinction can be
made between direct and indirect forms of support. In addition to
direct government subsidies, indirect measures are common, includ-
ing preferential taxes and a zero printed paper rate for dispatch by
post (- Formal Equality). In view of the special situation of minori-
ties, the educational role of the print media and the growing prob-
lem of media concentrations, such support must be considered le-
gitimate for certain selected media even though adverse effects on
free competition are possible in some cases.

According to a 2006 study commissioned by the Council of
Europe, in spite of the efforts made at the national and European
levels, less than ten European minorities enjoy a full media offer-
ing. A choice of daily newspapers and periodicals as well as 24-hour
radio and television programmes in the minority language produced
by the minority communities themselves are only available to the
Basques and Catalans in Spain, the German-speaking minority in it-
aly, the Russians in Estonia and Latvia, the Swedes in Finland, and
the Hungarians in Romania. Within the EU, at least twenty minority
communities have print and electronic media that report regularly
in the minority language concerned. Others, like the Welsh speakers
in Great Britain, the Irish speakers in Ireland and the Frisians in the
Netherlands, have no daily newspapers but are fully catered for
with electronic media. In 10 percent of the 56 countries of the OSCE
there are no legal requirements to provide minority media; in the
remaining ninety percent there are at least a few general provisions
for radio and television in minority languages, while just under 20
percent have provisions for television channels for minorities. Those
minorities that have been separated from their mother countries as
a result of changes to national borders are normally able to con-
sume media in their mother tongue from across the border but are
usualtly excluded from active involvement in their editorial content
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(— Transnational Cooperation). The opportunities for minority lan-
guages presented by the Internet are exemplified by online news
agencies working in Catalan (Vilaweb), Irish (Beo) and Cornish
(Nowodhow Kernow). The same applies to the e-paper formats of
minority dailies and periodicals, which facilitate media access out-
side of the minority area, too.

Perspectives for a European Public Space

In today’s information society, the media offering has been ex-
tended from the standard repertoire of television, radic and press
to include new digital platforms. That means far greater choice in
the European public sphere. This new variety in the media offering,
however, has been accompanied by a process of market concentra-
tion deriving from alliances and mergers at the national and Euro-
pean levels. The fundamental task of public service broadcasting,
namely to provide all citizens with a varied quality offering of cor-
rect, objective and neutral information, is now almost beyond the
public broadcasting corporations. All the greater then is the contri-
bution of regional and local media to the protection of linguistic di-
versity.

As experience at the national level shows, the development of a
European identity presupposes a European public service medium
offering print, electronic and new digital media products. Theoreti-
cally, shared interests within Europe and the need for an exchange
of information should be conducive to the establishment of such a
public service. But it did not take the spectacular failure of Robert
Maxwell’'s newspaper project in the 1990s (“The European”, which
was hailed as the first European newspaper but disappeared after
less than ten years on the market) to confirm the difficulties of es-
tablishing a European public sphere. A European media sphere can
only exist in the languages of the citizens and hence also in.the mi-
nority languages. The situation is indicative of the neglect of the
role of small cultural groups: Existing regional and local media net-
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works represent the capillaries that can be used to reach many citi-
zens of Europe.

The tender plant of a European public sphere is also being nur-
tured by minority organisations and their media (— NGOs). Euro-
pean integration is leading to greater networking among minorities
and to common cross-border projects (— Transnational Coopera-
tion). The European Bureau for Lesser Used Languages (EBLUL), for
example, has been using its minority press agency Eurolang to re-
port on EU topics of relevance to minorities since 2000; the Euro-
pean MIDAS association provides networking for daily newspapers
written in regional and minority languages; Cafe Babel provides
young Europeans with well written muttilingual articles from the
Member States including Catalan, and Mercator Media collects, dis-
seminates and analyses reports on minorities throughout Europe.

Minorities in the public perception

Objective reporting is an axiomatic principle of serious journal-
ism. In ethnically divided societies, however, after a bloody war as
on the Balkans, for example, the media are often partisan and make
no positive contribution to peaceful coexistence. And even beyond
such traumatic social contexts, apparently independent and objec-
tive media are often selective in their reporting. In such cases, eth-
nic minorities like the Roma or migrants tend to be presented in the
context of crime, poverty, unemployment or as a threat to the ma-
jority. The stereotypes employed reinforce prejudice and the nega-
tive clichés associated with other cultures (— The Veil), while posi-
tive reporting is either almost non-existent or is reduced to a few
“good foreigners” or to folklore trimmings. In view of the poor per-
formance often to be seen in the media, there is a convincing case
for training and awareness-building for the players in the media in-
dustry - for example with the help of diversity toolkits of the type
offered by the EU’s Fundamental Rights Agency. According to an EU
poll, the diversity of European societies is poorly represented in the
media (Eurobarometer 317, November 2009). Less than half of all
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Europeans (48%), for example, feel that the social realities are ade-
quately reflected in the media in the case of persons with special
needs, and with regard to religion, ethnic origins and sexual orien-
tation, only just over half of all Europeans (52%, 55% and 56% re-
spectively) believe that today’s diversity is sufficiently covered in
the media (although with regard to gender, two thirds do consider
that the diversity of male-female relationships is adequately re-
flected). Of course there is considerable variation at the national
level. The countries where there is least satisfaction with the de-
gree of ethnic diversity presented in the media are Spain, italy and
Greece, where over 45 percent say that the media fail to do justice
to ethnic diversity. At the other end of the scale, we find countries
like Great Britain, Cyprus and Romania, where this view is held by
only a quarter of the population,

Admittedly, polls of this type are not desighed to analyse media
content as much as the attitudes of media consumers. But one thing
is clear, and that is the need for more media attention to be paid to
the large number of positive topics relating to minorities that do ex-
ist, The goal here must be to have minority representatives partici-
pating in the editorial processes at the majority media and so help-
ing to set the record straight. Of course, the ethnic composition of
the editorial offices alone will not be sufficient; social diversity
must also be visibly reflected on the screen in the case of media
like television, Otherwise the television programmes now available
in Europe via satellite (almost 200 channels), which supply migrants
with around-the-clock information from their home countries like
Turkey and various Arab-Asian states, will further encourage the de-
velopment of parallel societies.

Media have a function to fulfil with regard to information and
identification. This is especially true with regard to and vis-a-
vis minority population groups. For minorities, objective and
balanced reporting in the majority media is therefore particu-
larly important.
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in terms of identity, and language acquisition and preservation,
media reports written in the minority languages in the minori-
ties’ own media are of central importance. The Council of
Europe’s conventions provide some guidance in this regard.
However, only a very small number of European minorities
benefit from a full media offering in their respective languages.
Given the EU’s lack of powers in the field and the continued ab-
sence of a European public sphere, the EU’s contribution in the
field is rather limited. However, a number of promising initia-
tives have been launched by NGOs some of which receive EU
funding,
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NGOs: Minorities and Civil Society

The term “civil society” refers to the public space in which in-
dividuals come together on a voluntary basis and establish a large
number of more or less independent groupings with varying degrees
of organisation. Such initiatives, societies or associations are known
as non-governmental organisations (NGOs). NGOs often work
autonomously across national borders and thus play a role as inter-
national actors in addition to nation states and international organi-
sations (— Organisations). Immediately after World War 11, hundreds
of minority organisations were formed in what were often multina-
tional states to protect and promote minority languages and cul-
tures in Western Europe. Although working initially in jsolation and
with little governmental recognition, these organisations made
rapid progress in networking beyond their national borders. Follow-
ing the fall of the Iron Curtain and in response to the civil war in
Yugoslavia, transnational organisations suddenty established them-
selves as the first bridge builders between East and West and ob-
tained observer status with various international organisations. In
the everyday political workings of the EU, too, one can observe the
growing role of the NGOs. Foliowing the last round of reforms to the
EU Treaty the new Article 11 explicitly states that EU institutions
must give “representative associations the opportunity to make
known and publicly exchange their views in all areas of Union ac-
tion” {(— The Lisbon Treaty). The EU must also “maintain an open,
transparent and regular dialogue with representative associations
and civil society” and “carry out broad consultations”. An example
of this new tendency serves the Fundamental Rights Platform of the
European Union Fundamental Rights Agency (FRA) bringing together
hundreds of NGOs dealing with human rights issues.

With regard to minority issues, a wide range of NGOs are active
at the European level, and only a few of the most important are
presented below by way of example. For the biggest minority in
Europe, mention should be made of the European Roma Rights Cen-
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tre (ERRC) in Budapest, where racist attacks on Roma are investi-
gated and documented and legal assistance provided (— The Roma).
Since 1996 the Minority Rights Group International has had an office
in Budapest. As the MRG European regional office, it promotes and
protects the rights of minorities and indigenous peoples across
Europe and Central Asia. At the scientific level there are the Euro-
pean Center for Minority Issues {ECMI) in Flensburg, Germany and
the Institute for Minority Rights at the European Academy in Bolzano
(EURAC) in South Tyrol, two competence centres in the field of mi-
nority protection which work in close cooperation with civil society,
government structures and international organisations.

FUEN - the biggest umbrella association of autochthonous na-
tional minorities in Europe

In October 2009 the Federal Union of European Nationalities
(FUEN) celebrated its 60th anniversary. The organisation, which was
founded in 1949 in the French city of Versailles, today has more
than 84 members in 32 European states and is based in Flensburg, It
was established as a platform for regions, linguistic communities
and minorities in order to address questions of special importance
to regions with minorities. This regional approach was later aban-
doned and by 1955 FUEN had become an association of minority or-
ganisations. According to its statutes, FUEN stands in the service of
Europe’s autochthonous national minorities/ethnic groups and works
with exclusively peaceful means for the preservation and promotion
of their identity, language, culture and history. FUEN is opposed to
separatism and the use of force to change national borders and sup-
ports good neighbourly relations and peaceful coexistence between
minorities and majority populations. The occasionally voiced criti-
cism of FUEN for pursuing “nationalist” policies is accordingly un-
founded. The FUEN Presidium is currently comprised of representa-
tives of seven autachthonous national minorities from six different
countries. The incumbent President is an ethnic North Schleswig
German from Denmark. The Presidium also includes one representa-
tive each of the Croats in Austria, South Tyroleans in Italy, Rhaeto-
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Romans in Switzerland, Cornish in Great Britain, and Sorbs and
Danes in Germany (— What is a “Minority”?).

Apart from supporting its member organisations at the local and
national levels, FUEN emphasises the minorities’ positive contribu-
tions to European diversity and integration. In this context FUEN is
the political mouthpiece of national minorities vis a vis the UN,
OSCE, Council of Europe and the EU. In 1956, 1967 and again in 1985
FUEN presented its latest revised basic principles for European eth-
nic group law. Starting in 1991 FUEN developed those principles into
a draft convention on the fundamental rights of Europe’s ethnic
groups and provided input with these ideas to the international
work of the Conference for Security and Cooperation in Europe
(CSCE), the UN, the Council of Europe and the European Parliament.
In March 2009 the European Dialogue Forum established by FUEN in
cotlaboration with the European Parliament’s Minority Intergroup
(— Organisations) started its work. The Forum meets twice a year
to discuss current challenges, problems and long-term strategies for
minorities in Europe. FUEN also plays an official institutional role in
the context of the Council of Europe through its participatory
status.

In addition to involving young people through the European um-
brella organisation YEN (Youth of European Nationalities), FUEN also
works to formulate the self-image of the European minorities and to
define their common goals and demands. In the Charter for the
Autochthonous National Minorities in Europe adopted in 2006, FUEN
postulates thirteen fundamental rights related to the protection of
minorities. Of the thirteen, the right to education (— Education),
media (— Media) and participation {(— Participation) have now been
further elaborated with the help of case studies so as to supplement
the Charter with a detailed compendium of minority protection in
Europe.
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STP - Society for Threatened Peoples

The international human rights organisation Society for Threat-
ened Peoples (STP) works in support of threatened and persecuted
ethnic and religious minorities, nationalities and indigenous peoples
{— Indigenous Peoples). The STP has its roots in “Aktion Biafra-
Hilfe”. This public campaign against genocide in Biafra, today’s Ni-
geria, was {aunched in Hamburg in 1968. In 1970 it was transformed
into the STP with its headquarters in Géttingen. The organisation
also has groups in Austria, Switzerland, South Tyrol / italy, Luxem-
bourg, Bosnia-Herzegovina and Chile, and representatives in London
and New York. It is currently in the process of setting up an office in
Iragi Kurdistan. Since 1993 the STP has had advisory status with the
UN Economic and Social Council (ECOSOC) and it has been working
in close collaboration with the Council of Europe since 2005.

The STP makes use of press releases and interviews for the
press, radio and television, its magazine “Threatened Peoples - Po-
grom”, the Internet, exhibitions, talks and discussions to provide
the general public with information about the persecution of mi-
norities and violations of their rights (— Media). The organisation
brings pressure to bear on political decision-makers, publishes hu-
man rights reports, documents and memoranda, writes expert opin-
ions, recruits experts and solicits aid for the persecuted and for
people in need. The STP helps ensure that the voices of the victims
are heard by the appropriate national, European and international
bodies with the objective of exposing war crimes and preventing
further human rights abuses.

At the beginning of the trial before the International Criminal
Court in the Hague against the suspected war criminal and former
President of Republika Srpska, Radovan Karadzic, the STP demon-
strated against the division of Bosnia. Together with refugee and
survivor associations from Bosnia-Herzegovina, the STP opposed the
division of Bosnia-Herzegovina engineered by Karadzic and con-
firmed in the Dayton Constitution (— Zero Tolerance). A further ini-
tiative was directed against the planned return of over 10,000 Roma
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from Germany to Kosovo (— The Roma). The Roma families that had
been expelled from Kosovo following its liberation by NATO in 1999
were to be returned to Kosovo after ten years in Germany, although
there had been no significant change to the situation of the Roma
there in the meantime. The unemployment rate for the Roma is stitl
almost twice as high as for the Albanian population, health care is
as good as non-existent for members of the Roma community, and
schools are hardly accessible to Roma children (— Discrimination).

EBLUL - European Bureau for Lesser Used Languages

In 1983, at the request of the first elected European Parlia-
ment, the Commission established budget line B3-1006, in which
funds were allocated for the preservation and promotion of cultural
and linguistic diversity in Europe (—» Organisations). This budget
line, which was operative up te the end of the 1990s, benefited the
European Bureau for Lesser Used Languages (EBLUL). The network,
which was established - also in response to an initiative put forward
by the European Parliament - by representatives of a number of mi-
nority organisations in Dublin in 1982, took advantage of this finan-
cial support to lay the groundwork and perform lobbying for
Europe’s regional and minority languages.

EBLUL used to run national committees in the various EU Mem-
ber States representing the country’s minority organisations. These
national committees formed the basis for the important role played
by EBLUL in the collection of information and exchange of knowl-
edge in the field of minority language support. In cooperation with
the European Commission EBLUL created a visitor programme that
has enabled more than a thousand experts from various linguistic
communities to share their experience with others and to take
home with them new findings relating to the use of minority lan-
guages. In addition, the Euroschool project has benefitted more
than 400 young people from ten different linguistic communities,
who have visited other young people and their families or have been
involved in joint school projects. At the local level, EBLUL initiated
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the Partnership for Diversity, which is designed to help muttilingual
regions in Europe to improve their language policies through the en-
hanced exchange of information (— Transnational Cooperation). At
the beginning of 2010, after a quarter century spent promoting the
cause of Lesser Used Languages in the EU, EBLUL was closed down
due to funding problems. EBLUL’s Brussels office has run informa-
tion campaigns to improve the image of minorities and their lan-
guages. For a number of years a minority press agency by the name
of Eurolang, which was located in Brussels, has been publishing well
researched objective reports on the situation of minorities (— Me-
dia). One of the objectives of both EBLUL and Eurolang was to dis-
seminate information about Europe, e.g. on EU policies and funding
programmes, in minority communities. EBLUL also played a role in
the creation of the EU’s three information and documentation cen-
tres Mercator Education in Leeuwarden (Netherlands), Mercator
Legislation in Barcelona (Catalonia) and Mercator Media in Aberyst-
wyth (Wales). Finally, EBLUL played an advisory role in drafting the
European Charter for Regional or Minority Languages and the Euro-
pean Charter of Fundamental Rights. In collaboration with other or-
ganisations and individuals, EBLUL successfully lobbied for a ban on
discrimination on the basis of language to be included in Article 21
of the Charter of Fundamental Rights (— The Lisbon Treaty).

In the last fifty years, with the tragic exception of the war on
the Balkans, Europe has been able to snuff out smouldering con-
flicts deriving from ethnic differences. That requires not only
cooperation between states and international organisations but
aiso the involvement of civil society.

in cooperation with research institutions, minority organisations
like FUEN or STP have succeeded in the last few years in posi-
tioning themselves to play a role as observers and advisors at
the national and European levels, where they perform lobbying
and provide expertise for human rights, minorities and lesser
used languages.
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Basically these NGOs have much in common; On the one hand
they help members of minorities to appreciate the advantages
they derive from their competence in more than one culture and
language, and on the other they make the majority population,
states and international organisations aware of the cultural,
economic and social potential of minorities.
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Organisations: The Roles of the OSCE,
the Council of Europe and the EU

The subject of minority protection involves questions of social
participation (— Participation), the prevention of discrimination (—
Discrimination), the establishment of equal opportunities {(— Formal
Equality), the protection of minority languages (— Speaking of Lan-
guages), the provision of a minority-friendly school system (— Edu-
cation), the creation of structures of civil society (— NGOs), public
awareness building (— Media), and in some cases the provision of
group rights (— Quota and Proportional Systems) or even rights of
self-determination (— Autonomies). It is not difficult to see that all
these elements relate to political fields that can be considered sen-
sitive. The nation-states of the 19th and 20th centuries typically
saw minority protection as a purely internal matter; how a state
dealt with its minorities was the concern of that state alone. Inter-
ference from above (international organisations, for example), from
betow (like the affected regions and/or municipalities), let alone
from left or right (i.e. neighbouring countries, — Transnational Co-
operation), was neither usual nor welcome. In the last few decades,
the picture has changed, however. In Europe especially, countries
have been increasingly embedded in international networks; they
have become “integrated states” and as such have accepted the
transfer of sovereignty both upwards (in particular to the European
level) and downwards (through processes of regionalisation). Europe
has become an interconnected system of multilevel governance.
Even though the individual European state remains the first port of
call with primary responsibility for its minorities (— Case Studies,
— Autonomies), it is clear that competence in minority matters is
now distributed in a complex pattern among a variety of policy-
makers (— Yin and Yang). The purpose of this chapter is to show
how three major international organisations have responded to the
subject and have developed European Standards of minority protec-
tion in the process.
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Raising the Iron Curtain on the Europeanisation of minority pro-
tection

Churchill’s metaphor of the Iron Curtain was apt in several re-
spects: The East-West divide lay like a lead blanket with suffocating
effects on developments in international law and coexistence. The
threat of a “njet” from Moscow had paralysed the UN Security
Council and all the other international bodies. The collapse of this
bipolar world accordingly had the effect of a liberating blow and
put an end to a long period of stagnation. This is particularly clear
in the case of European minority protection. Although all three or-
ganisations treated here, namely the Council of Europe (established
1949), the European Community (established 1957) and the Organi-
sation for Security and Cooperation in Europe (OSCE, launched
1975), were created decades earlier, it was not until the magical
decade following the fall of the wall that the subject of minority
protection was permanently raised to the international level.

That can be demonstrated with the help of a few facts: In 1992,
only three years after the fall of the wall, the European Charter of
Regional or Minority Languages was drawn up by the Council of
Europe. Three years later, in 1995, the Framework Convention for
the Protection of National Minorities, the flagship of minority pro-
tection in Europe, was adopted. These two key documents came
into force in 1998, ten years after the end of the division of Europe.
And only one year later, the Council of Europe established the of-
fice of the European Commissioner of Human Rights in Geneva. At
the OSCE, too, the minorities agenda was tightly packed following
the 1989 annus mirabilis: One year after the fall of the wall, the Of-
fice for Democratic Institutions and Human Rights (ODIHR) was
opened in Warsaw and the OSCE’s participating states signed the
Copenhagen Document (see below). Two years after that, in 1992,
the Office of the High Commissioner on National Minorities (HCNM)
was opened in The Hague. And finally, the dynamics triggered by
the fall of the wall are also reflected in developments within the
EU: the prospect of the accession of eight young post-Soviet democ-
racies motivated the Union to include respect and protection for
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minorities as a criterion for membership in the Community and to
monitor the progress made by the candidate countries in this field
(the Copenhagen Criteria). Thus, in the decade following the fall of
the fron Curtain, the minority protection agenda was removed from
the sole authority of the state and europeanised.

Twenty years after the fall of the wall, the countries of Europe
are integrated states with a duty to respect decisions taken by the
international organisations to which they are affiliated. These or-
ganisations’ circles of members are concentric. All EU Member
States participate in the OSCE and are members of the Council of
Europe. The OSCE comprises 56 participating states, while the
Council of Europe has 47 Member States (with no fewer than 750
million inhabitants) and the EU now has 27 member countries (with
some 500 million inhabitants). The three organisations differ greatly
in terms of approach, subject matter and normative force. With its
Office of the High Commissioner, the OSCE is active in the field of
crisis diplomacy and in that context makes use of covert diplomacy
and the development of (purely) political guidelines. The Council of
Europe, on the other hand, sees itself as a tegal norm-setter, it pro-
duces legal norms, which are binding on all the members states that
ratify the corresponding treaties. Such instruments, however, have
their normative status in international law alone: They must be im-
plemented by the Member States, but the latter have considerable
freedom in this regard. The European Union, for its part, only has
regulatory powers in selected areas, and minority protection at the
EU level is more of a concomitant political objective than an
autonomous policy area (— The Lisbon Treaty). On the other hand,
the EU’s scope for intervention is broad and is supported by consid-
erable political power and a juridical punch that is not to be found
in classic international law (— Discrimination).

The outer circle: The political focus of the OSCE

in June 1990, 35 heads of state and government came together
in Copenhagen and agreed on rights and duties relating to minori-
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ties. Although the Copenhagen Document is not legally binding, it is
both specific and comprehensive to a degree that must be consid-
ered revolutionary. It states that minorities are entitled to fully and
effectively exercise their human rights and recognises that “special
measures” may be required for that purpose, which the states
should adopt if necessary. The document stresses that belonging to
a minority is a matter of individual choice and that no disadvantages
may derive from the choices made. It also states that members of
minorities have the right to freely express, preserve and develop
their identity. The heads of state and government agreed that the
right to a minority identity constitutes a duty on the part of the
states. This positive duty is formulated only very indirectly, how-
ever, as a duty to create conditions for the promotion of the iden-
tity of the minority. The politicians also underlined that such meas-
ures had to be in conformity with the principles of equality and non-
discrimination, thus guaranteeing “protection from protection” for
the majority populations. With regard to language, the Copenhagen
Document stipulates that the states must endeavour to ensure that
members of minorities have “adequate opportunities” for instruc-
tion in their mother tongue and, “wherever possible and neces-
sary”, for its use in dealings with public authorities (— Speaking of
Languages). With regard to education, the document also refers to
the need to take account of the history and culture of national mi-
norities (— Education). On the subject of political participation, fi-
nally, the Copenhagen Document calls upon the states to “respect
the right of persons belonging to national minorities to effective
participation in public affairs” (— Participation). In this 